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A GUIDE TO RESOLVING THE ASSAM-MIZORAM ISSUE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations

Central Reserve Police Force personnel stand guard at the National Highway in Lailapur area
near Assam-Mizoram border on August 1, 2021. | Photo Credit: AFP
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The violent stand-off between the Assam and Mizoram armed policemen at Vairengte in
Mizoram, on July 26, about six kilometres from Lailapur, Assam which took six lives and left over
50 injured is the culmination of a long-standing border dispute.
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Almost one and a half centuries ago and 17 years before the Lushai hills was annexed to British
Assam in 1892, the ‘inner line’ boundary of the Lushai hills was ‘fixed’ in 1875 on the southern
border of Assam’s Cachar district. In line with the colonial practice of ‘fixing’ borders, this
boundary was however not ‘precise’ as it was drawn largely using natural markers such as rivers
and hills. In post-independent India, the Mizoram government has accepted this boundary in
preference over the subsequent revisions made by the colonial government when the Inner Line
Permit under the Bengal Eastern Frontier Regulation, 1873 was extended to the Lushai hills
district in 1930 and 1933.
Editorial | Dangerous conflagration: On Assam-Mizoram border clash

ac
k

IA

Unlike the 1875 boundary, which involved a proxy of Suakpuilala, one of the Lushai chiefs, the
Mizoram government perceives that the boundary instituted by these revisions sidestepped
them and amounted to unilateral superimposition — driven as it were by ‘administrative
convenience’. These revisions are also seen to conspicuously fail to recognise the Mizo’s longstanding historical rights to use the un-demarcated southern border of Cachar as their hunting
ground, for jhum cultivation, and as sites of their resource extraction including rubber and timber.
The enclosure of about 509 square miles of the Lushai hills under the Inner Line Reserve Forest
area via the Assam Forest Regulation, 1877, is being cited as one of the glaring exemplars of
‘encroachment’ by the Assam government into the Lushai hills (now Mizoram). However,
considering that borders cannot be driven by perception but by institutionalised rules and laws,
Assam’s government continues to refuse to accept Mizoram’s standpoint.
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Seen from this standpoint, the Assam government considers Mizo plantation and settlements in
the Inner Line Reserve Forest areas as an ‘encroachment’. Such a standpoint is oblivious to the
fact that Seipuia, a Lushai chief, established a village, Seidpur, on a hill nearly 10 miles from
Silchar, the capital of Cachar. The Jalenga tea estate located in Tlangpui village and Paloi tea
estate near Vairengte — both in Cachar — took their names after Zalenga and Palawia, two
Lushai chiefs. Given that the Lushai (also known as old Kukis — Hrangkhawl, Biete, Ralte, etc.)
are among the earliest settlers of Cachar, many villages in Cachar (and Karimganj) have Lushai
settlements. Sporadic incidents of evictions or arrests by the Assam officials were reported in
the 1970s and 2000s. A recent allegation of ‘encroachment’ happened in October 2020 when
Assamese officials burnt down Mizo huts and other settlements in the Singla Reserve Forest
which led to border clashes and a 12-day blockade of National Highway 306.
Although Assam Chief Minister Himanta Biswa Sarma is partially right in claiming that the
dispute is about ‘reserve forest’ and not ‘land’, what is at the heart of this dispute is the
contending approaches of the Assam and Mizoram governments to ‘borders’, namely ‘statecentric’ and ‘people-centric’ approaches.
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Editorial | Over the borderline: On Centre’s role in resolving Assam-Mizoram row
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Mr. Sarma and the Assam government represent a continuum of the colonial ‘state-centric’
approach to borders which gives premium to legal, juridical and administrative recognition and
protection of the border. Colonial state-making and state-expansion entail a ‘fixing’ of borders.
The discovery of oil, tea, rubber and coal around the middle of the 19th century in the ‘outer
limits’ of Assam proper and the concomitant attempt to commercialise these commodities impel
the regulation of trade and commerce between the British and their competitors. The enclosure
of land in these ‘outer limits’ by declaring them either as ‘forest reserve areas’ or imposing an
inner line permit raj system stem from this.
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This development leverages a new land-use regime which is principally driven by efforts to
augment State revenues. Forest conservation and the protection of tribal/indigenous land
interests are peripheral concerns. One of the unintended consequences was the large-scale
migration of labour from various parts of British India into Cachar, Hailakandi, and Karimganj.
The ‘encroachment’ and ‘enclosure’ of their land and forest ‘commons’ reinforced the steely
resolve of the tribal groups such as the Lushais to ‘protect’ their land. The series of raids since
the mid-1840s, which culminated in the famous raid of Alexandrapore tea garden in Cachar in
early January 1871, stems from this. In this raid, James Winchester, a British tea planter, was
killed, and Mary Winchester, his daughter, captured. The British launched the Lushai Expedition
(1871-72) partly to secure Mary’s release.
Assam, Mizoram agree on border patrol by neutral forces
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The recent overtures by Mr. Sarma to approach the Supreme Court of India, and raise a 4,000strong commando battalion to ‘protect’ the ‘forest reserve’ areas need to be seen against this
backdrop. Parading a bullet-proof armoured vehicle is intended to drive home this message. The
muscular display of power also becomes fully evident in the way in which a contingent of about
200 Assam armed policemen along with Karimganj forest officials overran the central
paramilitary outpost, marched and ‘encroached’ deep into Mizoram’s border at Vairengte a day
after the dispute had already flared up.
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Critics squarely blamed Mr. Sarma for this misadventure and political upmanship which cost the
lives of five of of Assam’s armed policemen and a civilian and left over 50 people injured. It
remains to be seen if the immediate valorisation, ex gratia payment of 50 lakh and securing jobs
to each family of the ‘martyrs’, and 1 lakh relief to the injured edify his image as a ‘decisive’
Chief Minister or expose him as a regional bully. The last image has gained traction given that
Assam has a long-standing border dispute with Arunachal Pradesh, Meghalaya and Nagaland.
Commodities crisis | Curtail domestic consumption, advises Mizoram
In contrast to the above, Chief Minister Zoramthanga and the Mizoram government advocate a
‘people-centric’ approach which seeks to give a premium to the historical and traditional rights of
the local indigenous people on the one hand and to the principle of uti possidetis juris (‘as you
possess under law’, including customary law) on the other hand. Mr. Zoramthanga and his
predecessors have made concerted attempts to forge a consensus around this approach. The
two-member boundary committee report of 1973 and the memorandum prepared by the Joint
Action Committee, non-governmental organisations and all-political parties in Mizoram in 2018,
which has been submitted to the Prime Minister of India, are pointers to this.
Given that ‘borders’ are contested social constructs, ‘mental maps’ which are given subjective
meanings and interpretations, the endeavours by Mr. Sarma and Mr. Zoramthanga to ‘fix’ the
Assam-Mizoram border and resolve the dispute need to be sensitive to the historical context in
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which local land owners and protectors have transformed overtime as ‘encroachers’ of land
across the two States. Such a resolution should be sensitive to the possibility of fluid and
overlapping sovereignty, where forest ‘commons’ are seen not simply as sites of revenueextraction but as powerful symbols of identity and sustainable livelihood resources for the local
people.
Centre to use satellite mapping to resolve NE border disputes
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Deep historical knowledge, sensitivity and an accommodative spirit need to inform Mr. Sarma
and Mr. Zoramthanga even as they sit down peacefully to enter into dialogue and negotiation
under the neutral supervision of the Centre. It is about time that the Centre sets up a permanent
inter-governmental forum to involve important stakeholders in order to effectively manage border
and territorial conflicts. Any quick-fix solution driven by temporal electoral considerations should
be avoided if we were to resuscitate and sustain interdependent Assam-Mizoram borders and
beyond.
Kham Khan Suan Hausing is Professor and Head of the Department of Political Science,
University of Hyderabad, Hyderabad, Telangana. The views expressed are personal
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THE HACKING OF INDIAN DEMOCRACY
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Accessibility, Antivirus Software, Big Data, Business
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The Pegasus revelations reflect an attack on Indian democracy and Indian citizens. Was the
government directly responsible for the surveillance of a select group of Indian activists,
politicians and journalists and others? Or was the surveillance at the instance of a private
player? With the government in denial, a commission of inquiry by a sitting Supreme Court judge
can alone unravel the mystery.
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National security is important, but it can have an impact on human rights and civil liberties. The
use of surveillance has serious implications for privacy. But the list of people targeted prima
facie shows that national security is a pretext to suppress political and societal dissent in India.
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Pegasus is a technology sold to governments to fight terrorism. The Israeli Supreme Court, in
September 1999, said in Public Committee Against Torture in Israel v. Israel that shaking,
waiting in the ‘Shabach’ position, the frog crouch, excessively tight handcuffs and sleep
deprivation were illegal. It held that they granted General Security Service investigators “the
authority to apply physical force during interrogation of suspects suspected in involvement of...
terrorist activities, thereby harming suspects’ dignity and liberty”. This, it said, “raises basic
questions of law and society, of ethics and policy and of the rule of law and security.”
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Speaking for the Court, President A. Barak declared, “This decision opened with a description of
difficult reality in which Israel finds herself... We are aware that this decision does make it easier
to deal with that reality. This is the destiny of a democracy... A democracy must sometimes fight
with one hand tied behind its back. Even so, a democracy has the upper hand. The rule of law
and the liberty of an individual constitute important components in its understanding of security.”
He concluded, “We are aware of the harsh reality of terrorism in which we are, at times,
immersed. The possibility that this decision will hamper the ability to... deal with terrorist and
terrorism disturbs us. We are, however, judges... in deciding the law we must act according to
our purest conscience.”
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NSO Group and the Indian government must be reminded of these words. In the name of
fighting terrorism, democracy cannot be undermined. Indian democracy is founded with the
cherished ideals enshrined in the Constitution. It belongs to the people and not to political
parties. The surveillance of the target group raises doubts about the functioning of democracy in
India. The chilling effect, if the government were to succeed, would be to turn democracy into a
dictatorship. The government has a constitutional duty to protect the fundamental and human
rights of its citizens, irrespective of who they are. Even if the government is not complicit in the
surveillance, it has miserably failed in discharging this duty. There is clear evidence that the rule
of law has been undermined. More evidently, this reflects extremely poor governance. The
Intelligence Bureau, the Research and Analysis Wing, and the National Security Council
Secretariat should have forewarned the government and citizens against such surveillance
seriously violating privacy and fundamental rights. Their silence speaks volumes about either
complicity or poor governance. This being the case, an inquiry at the highest level under the
supervision of the judiciary is a constitutional necessity. If this does not take place, India will
cease to call itself a democracy.
The Supreme Court, in K.S. Puttaswamy v. Union of India (2017), declared privacy a
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constitutionally protected value. The right to privacy is not absolute and its curtailment can take
place only under a law which is just, reasonable and fair and subject to constitutional
safeguards.
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India is a signatory to the Universal Declaration of Human Rights. Article 12 provides that “No
one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.” The International Covenant on Civil
and Political Rights, also signed by India, in Article 17 states, “No one shall be subjected to
arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to
unlawful attacks on his honour and reputation. Everyone has the right to the protection of the law
against such interference or attacks.” In K.S. Puttaswamy, the Supreme Court noted India’s
commitments under international law and held that by virtue of Article 51 of the Constitution,
India has to endeavour to “foster respect for international law and treaty obligations...” The
Protection of Human Rights Act, 1993 is a fallout of this commitment.
The annual report of the United Nations High Commissioner for Human Rights (UNHCHR) in
2014 made fundamental observations and recommendations on “digital communications
technologies”. It said, “by amplifying the voices of human rights defenders and providing them
with new tools to document and expose abuses, these powerful technologies offer the promise
of improved enjoyment of human rights.” But “communications technologies also have enhanced
the capacity of Governments, enterprises and individuals to conduct surveillance, interception
and data collection....”
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Earlier, due to concerns of member states, the General Assembly adopted Resolution 68/167
affirming that rights held by people offline must also be protected online and called upon all
states to respect and protect the right to privacy, including in digital communication.
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The UNHCHR report also stated, “Judicial involvement that meets international standards
relating to independence, impartiality and transparency can help to make it more likely that the
overall statutory regime will meet the minimum standards that international human rights law
requires. At the same time, judicial involvement in oversight should not be viewed as a
panacea...” It recommended an independent oversight body to keep checks and stated, “The
International Covenant on Civil and Political Rights requires states parties to ensure that victims
of violations of the Covenant have an effective remedy....” The report also dealt with the role of
businesses and stated that when a state requires that an information and communications
technology company provide user data, it can only supply it in respect of legitimate reasons.
Surprisingly, NSO, in its Transparency and Responsibility Report 2021, informed interested
parties that it “strives to guarantee that our products are used... safely, effectively and ethically.”
If described options available if one of its customers “has acted in bad faith, or used one of our
tools to target the electronic communications of someone who falls outside the prescribed target
scope.” It outlined the range of options available to it if this happened, including “completely
ending a customer’s access to our systems, as a situation may warrant.” It stated, “We very
much see today’s release as a newly added necessity to the complex, ongoing international
debate over electronic surveillance. We are opening our own processes to even deeper
scrutiny...” Was this report prepared fearing the worst in the wake of the ongoing international
debate?
Indians have a right to call upon NSO to terminate the agreement, if any, with the Indian
government or any private player and to cooperate with citizens to unravel the truth.
Dushyant Dave is a Senior Advocate and former President of the Supreme Court Bar
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UNDERMINING JUSTICE: THE HINDU EDITORIAL ON
VACANCIES IN COURTS, TRIBUNALS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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It was only a matter of time before the controversy over the Union government delaying judicial
appointments hit the headlines again. In recent days, the Supreme Court has voiced concern
over the Government’s lackadaisical attitude towards the large number of vacancies in High
Courts and tribunals. Chief Justice of India N.V. Ramana confronted the Government with a list
of 240 vacancies in various tribunals. He asked rather bluntly whether there was a plan to close
down some tribunals. Many tribunals lack presiding officers, and recommendations made by
selection committees have not been acted upon. The vacancies in High Courts are at a
staggering 455, as on August 1. It appears that exhortations from the courts, and even a judicial
order from the top court in April — fixing time-frames for the Intelligence Bureau and the
Government to process names forwarded by the Collegium for making appointments to the High
Courts or returning files and for accepting names reiterated by the judges’ body — has not
imparted a sense of urgency. A two-judge Bench has noted that the Centre’s delay in making
appointments to the High Courts is adversely affecting the adjudication of commercial disputes.
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The judiciary’s concern over the vacancies in the tribunals is quite justified, as the jurisdiction
previously exercised by High Courts is now being exercised by the tribunals, and the failure to
adjudicate or dispose of disputes in these fields would amount to denial of justice to the parties.
The present regime’s eagerness to undermine the independent functioning of tribunals is quite
apparent. It has been repeatedly framing rules that seek to provide for greater executive control
over the tenure, emoluments and conditions of service of those manning the tribunals. If
specialisation, domain expertise and relatively quicker adjudication are the reasons for which
certain kinds of disputes are being resolved through tribunals, these purposes are lost if these
bodies are rendered nearly dysfunctional through a large number of vacancies. To compound
the problem, the Union government has been inexplicably reluctant to create a national body for
overseeing the work related to the appointment of members on tribunals as well as the appraisal
of their functioning. As far as higher judiciary appointments are concerned, there is little to
enlighten the public on what is causing the delay. Whether it is a dispute over the undoubtedly
problematic memorandum of procedure, or the desire of the executive to subject the Collegium
recommendations to its own political scrutiny is not clear. In any case, the delay is causing great
harm to India’s justice delivery system.
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verdict, 2019 proved to be an eventful year.
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BOMBAY HC STAYS PROVISIONS OF NEW IT RULES
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Bombay High Court on Saturday partially stayed the operation of the Information
Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021.
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The court said, “We have found that prima facie it is in intrusion of petitioner’s rights and goes
beyond substantive law and the Information Technology Act.”
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A Division Bench of Chief Justice Dipankar Datta and Justice G.S. Kulkarni stayed Rule 9(1) and
Rule 9(3) of the new IT Rules.
The portion which is stayed brings Code of Ethics under the IT Rules and directs self-regulation
by the publishers, self-regulation by the self-regulating bodies of the publishers and oversight
mechanism by the Central government.
The court said, “Rule 9 (observance and adherence to the code) prima facie seems to be
against the freedom of speech. We have stayed Rule 9 (1) and (3).”
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“We may observe that as far as Rule 14 (inter-departmental committee) is concerned, no
immediate urgency as committee is not set up. In these circumstances, the oversight committee
itself has not taken effect. We urge petitioners to come as and when it is set up,” it added.
Referring to Rule 16 (blocking of information in case of emergency), the court said, “We find no
case is made out for a stay on Rule 16. Hence that is not stayed.”
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The court was hearing a petition filed by legal news website The Leaflet and a public interest
litigation by journalist Nikhil Wagle.
The petitions urged for direction from the court to restrain authorities from taking any coercive
action against the petitioners for any failure to comply with the new rules.
‘Vague and draconian’
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Senior advocate Darius Khambata, representing The Leaflet , argued that the rules go far
beyond the permissible restrictions of freedom of speech and freedom of trade for a digital news
publisher. They are vague and draconian and can have a chilling effect on free speech, so much
so that they have to be stayed immediately, he said.
Advocate Abhay Nevagi, appearing for Mr. Wagle, contended that the rules were arbitrary,
illegal, irrational and unreasonable and contrary to the provisions of law, including Article 14
(equality before the law), Articles 19 (1) (a) (to freedom of speech and expression), 19 (1) (g) (to
practise any profession, or to carry on any occupation, trade or business) of the Constitution.
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PARLIAMENT IS THE TEMPLE OF DEMOCRACY, SAYS
PRESIDENT
Relevant for: Indian Polity | Topic: The President and the Vice-President of India

Wise counsel:President Ram Nath Kovind addressing the nation on the eve of Independence
Day, in New Delhi.ANIANI
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Parliament is the temple of democracy which provides the highest forum to discuss, debate and
decide issues for the well being of the people, President Ram Nath Kovind said on Friday
addressing the nation on the eve of the 75th Independence Day.
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President Kovind’s assertion is significant as it comes days after the monsoon session of
Parliament ended on an acrimonious note, with the Opposition accusing the Narendra Modi
government of “murdering democracy”.
Note of caution

IA

Referring to the “terrible second wave” of the pandemic, the President said the country is yet to
come out of its devastating effects and expressed “deep sadness’ over the loss of many lives.
He, however, asserted that “no infrastructure, even of advanced economies, could withstand a
crisis of such enormous proportions.” Mr. Kovind also urged the citizens for extra caution and
not to let their guard down and vaccinate themselves at the earliest.
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The President also sought to address the issues raised by protesting farmers’ unions against the
three farm laws saying “the series of agricultural marketing reforms will empower our ‘annadata’
farmers and help them get better price for their produce”.
Mr. Kovind also lauded the sportspersons for their ‘stellar’ performance in the Tokyo Olympics,
noting that they brought the highest medal tally in India’s 121-year-old history of participation in
the Olympics.
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Talking about the roots of democracy, he said, “When India won Independence 75 years ago,
many sceptics thought democracy would not survive in India. Little did they know that roots of
democracy were nurtured in this soil in ancient times, and even in modern times India was
ahead of many western nations in offering franchise to all adults, regardless of any distinctions.
“We have adopted the system of parliamentary democracy. Therefore, our Parliament is the
temple of our democracy which provides us highest forum where we discuss, debate and decide
issues for the well-being of our people.”
The President said it is a matter of great pride for all Indians that our Parliament will soon be
housed in a new building. “It will be a fitting statement of our outlook: It will honour our legacy
while also walking in step with the contemporary world. It is more than symbolic that the new
building will be inaugurated in the year of the 75th anniversary of Independence,” he said.
‘New dawn in J&K’
Stating that Jammu and Kashmir is witnessing the rise of a “new dawn” with the Centre starting
consultations with various stake-holders, Mr. Kovind urged the people of J&K to realise their
aspirations through democratic institutions.
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Talking about the Olympics, the President praised the women athletes and said India’s
daughters have not only excelled in playgrounds overcoming many adversities but epochmaking changes are taking place in the participation and success of women in all walks of life.
“In this success of our daughters, I see a glimpse of a developed India of the future.”
Earlier in the day, he hosted a “high tea” at the Rashtrapati Bhavan cultural centre here for the
Indian contingent that participated in the Tokyo Olympics 2020.
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‘ECONOMIC CRITERION NOT SOLE BASIS FOR
CREAMY LAYER’
Relevant for: Indian Polity | Topic: null

The court referred to the Indra Sawhney verdict of 1992 for the observation.
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The Supreme Court on Tuesday held that economic criterion should not be the sole basis to
identify sections of backward communities as 'creamy layer'.
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Social advancement, higher employment in government services, etc., played an equal role in
deciding whether a person belonged to the creamy layer and could be denied quota benefits, it
said.
“The basis of exclusion of ‘creamy layer’ cannot be merely economic,” a Bench of Justices L.
Nageswara Rao and Aniruddha Bose observed in their judgment, while referring to the Supreme
Court’s Indra Sawhney verdict of 1992, which declared that ‘creamy layer’ in a backward
community should be excluded from reservation so that the more deserving were able to come
up.

Two notifications

IA

The court had illustrated that ‘creamy layer’ would include “persons from backward classes who
occupied posts in higher services like IAS, IPS and All India Services had reached a higher level
of social advancement and economic status, and therefore, were not entitled to be treated as
backward”.
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The court was hearing a petition challenging two notifications issued on August 17, 2016 and
August 28, 2018 by the Haryana government sub-classifying backward classes solely on
economic basis while fixing the criteria for creamy layer.
The notifications, issued under the Haryana Backward Classes (Reservation in Services and
Admission in Educational Institutions) Act of 2016, said backward community members who
earn above Rs. 6 lakh annually would be treated as 'creamy layer'.
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The Supreme Court held that the Haryana’s notifications have violated the law declared in the
Indra Sawhney judgment by identifying creamy layer only on the basis of income.
Fresh guidelines
“In spite of Section 5(2) of the 2016 Act making it mandatory for identification and exclusion of
‘creamy layer’ to be on the basis of social, economic and other relevant factors, the State of
Haryana has sought to determine ‘creamy layer’ from backward classes solely on the basis of
economic criterion and has committed a grave error in doing so,” the court held, quashing both
the notifications.
The Supreme Court directed the State to issue fresh notifications in three months.
It did not, however, disturb admissions to educational institutions and appointments to State
government services made on the basis of the two notifications.
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CBI FILES CHARGES IN GRAFT CASE
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments
of the Government

The Central Bureau of Investigation (CBI) has filed a chargesheet against businessman Anoop
Bartaria, a chartered accountant and 16 others, for allegedly cheating the Syndicate Bank of
about Rs. 209 crore.
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Among those arraigned are chartered accountant Bharat Bomb, bank officials Adarsh
Manchanda and Mahesh Gupta, and three companies — JLN Metal House, Riddima Infratech
LLP and Samriddhi Siddhi Builders & Developers Private Limited.
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According to the investigating agency, the accused private persons conspired with the bank
officials to get various credit facilities based on forged documents.
Earlier, in a money laundering case, the Enforcement Directorate (ED) had attached assets
worth Rs. 450 crore in connection with a Rs. 1,267.79 crore bank fraud case involving the same
chartered accountant.

IA

Our code of editorial values

END

Downloaded from crackIAS.com

cr

ac
k

© Zuccess App by crackIAS.com

Page 16
Source : www.thehindu.com

Date : 2021-08-26

PROBE AGENCIES TOO HIT BY LACK OF MANPOWER:
CJI
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court on Wednesday said probe agencies such as the Central Bureau of
Investigation (CBI) suffered from the dearth of manpower and infrastructure that the judiciary too
faced. Both were overburdened.
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“Everybody says ‘CBI, CBI…’ We don’t want to demoralise the investigative agencies. They are
overburdened… Similarly, one trial court handles 1,000 cases. How do you expect them to
function? We had asked for special courts to hear exclusively cases under specific legislation…
but nothing,” Chief Justice of India (CJI) N.V. Ramana, heading a Special Bench of three judges,
remarked orally.
Pending cases

The Bench, including Justices D.Y. Chandrachud and Surya Kant, was hearing a petition about
the hundreds of criminal cases pending against MPs and MLAs, both sitting and former, for
years together. Some of these cases, investigated by agencies such as the CBI and the
Enforcement Directorate (ED), have been pending for over a decade.
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A report submitted by the court’s amicus curiae , senior advocate Vijay Hansaria, assisted by
advocate Sneha Kalita, said 51 MPs and 71 MLAs were accused of offences under the
Prevention of Money Laundering Act (PMLA), 2002.
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Similarly, out of the 121 cases pending trial against MPs and MLAs before the CBI courts across
the country, 58 were punishable with life imprisonment. In 45 cases, even the charges have not
been framed, though the offences were alleged to have been committed several years ago.
A total of 37 CBI cases against legislators were continuing in the stage of investigation for years
on end now. One of these cases, according to the CBI, was “expected” to be completed by
2030, the report said.
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“In some cases, you have not filed a chargesheet in 10 or 15 years… In one case, you have
attached assets worth over Rs. 200 crore, but not filed a chargesheet. Simply attaching property
will not serve any purpose,” Chief Justice Ramana addressed Solicitor-General Tushar Mehta,
who appeared for both the CBI and the ED.
“The information given by the ED and CBI present a really, shocking, disturbing and gloomy
picture,” Mr. Hansaria submitted.
The Chief Justice reasoned with Mr. Mehta to complete the trial in these cases quickly rather
than have them hanging over the heads of the accused like a Damocles sword.
Plea for directive
The Solicitor-General urged the Bench to pass a judicial order directing lower courts to complete
the pending trial proceedings in a “mandatory time-bound manner”, possibly within the next six
months.
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He submitted that in some cases, the High Courts intervened and granted stay of the trial.
But the CJI did not agree, saying the High Courts had stayed trial in only seven cases and the
Supreme Court in one.
Mr. Mehta then said ED cases were held up because they spanned to tax havens abroad, which
refused to cooperate with investigations.
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The CJI stated efforts would be made to “rationalise” the number of cases before each trial
court. The judiciary was slowly but surely dealing with the problem of scarcity of judges — High
Courts have 455 judicial vacancies as on August 1. Besides, lower courts also have other urgent
cases of bail, custody matters and so on to hear and decide.

S.
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The Bench said a mechanism would be put in place soon to monitor the progress of criminal
trials involving legislators soon. This would include special courts.
In the previous hearing, the apex court questioned the Centre’s commitment towards the speedy
trial and prosecution of criminal politicians. It also directed that a criminal case against an MP or
MLA could be withdrawn only after getting the consent of the High Court concerned.

IA

“We deem it appropriate to direct that no prosecution against a sitting or former MP or MLA shall
be withdrawn without the leave of the High Court… Various State governments have resorted to
withdrawal of numerous criminal cases pending against MP/MLA by utilising the power vested
under Section 321 CrPC. The power under Section 321 CrPC is a responsibility which is to be
utilised in public interest, and cannot be used for extraneous and political considerations. This
power is required to be utilised with utmost good faith to serve the larger public interest,” a threejudge Bench led by the CJI had directed in its last order.
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‘GRANT CITIZENSHIP TO ARUNACHAL CHAKMAS’
Relevant for: Polity | Topic: Indian Constitution - Features & Significant Provisions related to The Preamble,
Union & its Territories and The Citizenship

The Chakma National Council of India (CNCI) has asked the Centre to comply with two
Supreme Court orders prescribing citizenship to the Chakma and Hajong people settled in
Arunachal Pradesh six decades ago.
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The CNCI and its affiliates such as the All India Chakma Students’ Union and the Rashtriya
Chakma Tribal Sangh have also expressed solidarity with the Chakmas and Hajongs of
Arunachal Pradesh in rejecting the alleged plan to relocate them elsewhere in the country.

S.
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Arunachal CM Pema Khandu had in his Independence Day speech said the Chakmas and
Hajongs, who number more than 60,000, would be relocated outside the State. The Government
of India had settled the Buddhist Chakmas and Hindu Hajongs in Arunachal Pradesh from 19641969 after they were displaced by a dam in the erstwhile East Pakistan. Some were victims of
religious persecution. “Any plan or proposal to resolve the Chakma-Hajong issue by displacing
them or relocating them to some other State or States as being proposed by the Arunachal
Pradesh government shall be disastrous and inhuman,” the CDCI and its affiliates said in a
statement.
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“The Chakmas and Hajongs were legally settled there in consultation with the erstwhile NEFA
administration and lands were allotted in consultation with local tribes,” it said.
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The CDCI reminded the government of SC orders in 1996 and 2015 saying Chakmas and
Hajongs be granted Indian citizenship with Arunachal Pradesh.
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BEYOND THE GLASS CEILING
Relevant for: Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC & High
Courts, Judgments and related Issues

Justice Ruth Bader Ginsburg was once asked how many of the nine judges of the U.S. Supreme
Court should be women.
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“Nine,” she said.

S.
co

She believed that if nine men could adorn the Bench of the Supreme Court, nine women would
do equally well. If 48 men can be Chief Justices of India, Justice B.V. Nagarathna, scheduled to
be sworn in as a Supreme Court judge and poised to be Chief Justice of India in 2027, will
historically interrupt the unbroken line of male Chief Justices.
As Chief Justice, Justice Nagarathna, if appointments follow the seniority norm, may have a
tenure of little over a month. Her ascendancy cannot be cynically viewed as a token gesture to
hush the gender talk linked to the highest judicial office. It has to be seen as a signal fire lit from
the court’s watchtower for women to aspire for the pinnacle.
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The entry of Justice Nagarathna, a vocal champion of women’s rights, into the Supreme Court
coincides with the rise in crimes against women. In her farewell speech at the Karnataka High
Court, Justice Nagarathna urged women to have faith in themselves and stride ahead.
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The Bar knows her as a tough judge. In 2009, shortly after being unlawfully detained by agitating
lawyers, she retorted with a public statement, “we cannot be cowed down like this. We have
taken the oath of the Constitution”. That day, she was hailed as the spokesperson for an
independent and strong judiciary.
Rather than live and practise as a lawyer out of the government accommodation of her father,
former Chief Justice of India E.S. Venkataramiah, she chose to leave Delhi for Bengaluru. After
three decades, Justice Nagarathna returns to the Capital where she had read Law at the
Campus Law Center.
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Born in 1962, Justice Nagarathna started practice in 1987. She was elevated as judge in 2008.
Her legal practice covered a wide variety of law from arbitration to land acquisition, constitutional
law, family cases and commercial disputes, among others.
Landmark decisions
Justice Nagarathna’s administrative calibre matches her judicial work. As the Administrative
Judge of the City Civil Court Bangalore, she approved the establishment of a crèche in the City
Civil Court complex. In her role as chairperson of High Court Buildings Committee, Justice
Nagarathna authorised the installation of sanitary pad vending machines in the High Court
premises. She was the architect of a training module for trial judges on gender and the law
during her tenure as the president of the Karnataka Judicial Academy.
During the pandemic, when civil liberties and human rights were in distress, Justice Nagarathna
was part of the Karnataka High Court Bench led by Chief Justice A.S. Oka, which ensured that
migrants were provided food and transport. The Bench rejected a State government proposal to
withdraw mid-day meals in COVID-affected areas, saying “students cannot study on a hungry
stomach”.
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It coaxed the government to bridge the digital divide to ensure that children have access to
online classes and directed teachers and non-teaching staff to be treated as frontline workers.
The Bench issued directions to protect journalists covering COVID-19 while observing that
freedom of speech and free press was a vital pillar of democracy. The Bench directed stores
supplying essentials to be opened up and ordered the setting up of helplines to report domestic
violence, for mental health counselling and brought relief for transgenders.
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Her decisions range from upholding the timely consideration of representations made by
persons under preventive detention. She held that delay would not entitle a POCSO accused to
bail and issued directions to set up special courts for POCSO cases. In the field of family law,
Justice Nagarathna rendered a decision elucidating the concept of shared parenting of children
whose parents had separated.
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Speaking on the occasion of Justice Indu Malhotra’s retirement from the Supreme Court, Justice
D.Y. Chandrachud flagged the need to diversify the Bench. He said there was only one woman
judge left in the Supreme Court was a “deeply worrying fact”.
“As an institution whose decisions shape and impact lives of everyday Indians, we must do
better,” Justice Chandrachud said. This time, they did better.
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DEMOCRACY AND TRUTH GO HAND IN HAND:
JUSTICE CHANDRACHUD
Relevant for: Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC & High
Courts, Judgments and related Issues

D.Y. Chandrachud

m

Supreme Court judge Justice D.Y. Chandrachud highlighted the necessity of speaking truth to
power, be it even an “imperial power” or an “all-powerful State”.
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“Democracy needs truth to survive. Democracy and truth go hand in hand. Speaking truth to
power is a right of every citizen in a democracy. It is equally a duty,” Justice Chandrachud said
in his address at the Sixth M.C. Chagla Memorial online lecture on Saturday.
He said truth was both a sword and a shield in a democracy.

Justice Chandrachud said the Supreme Court acted like a “Truth Commission” for posterity,
using its ability to document the truth on whether or not due process was followed during the
pandemic. He said a nation’s shared public memory should be founded on truth.

Spaces of reason

IA

The apex court judge said the act of speaking truth counteracts power and obviates the
predisposition to tyranny.
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Justice Chandrachud said speaking truth to power was absolutely essential for modern
democracies to survive. Democracies are seen as “spaces of reason” where every decision
taken by the people in power should be backed by adequate reasons. Any reason based on a
falsehood would be no reason at all, the apex court judge said.
Noting that totalitarian governments were linked to “constant reliance on falsehoods in order to
establish dominance”, Justice Chandrachud said truth in governance was important to instil a
sense of public trust in democracy.
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The judge said the fact that our founding fathers were aware of it was evident in our motto
Sathyamev Jayate (truth shall prevail).
“As citizens of a democracy, we need to commit ourselves to the search for truth as a key
aspiration of our society,” Justice Chandrachud said.
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