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STATE LIABLE TO PAY AID FOR LIQUOR DEATHS: HC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The State has complete control over liquor sale and is hence liable to pay compensation to the
kin of those who lost their lives or vision after alcohol poisoning, the Allahabad High Court has
said.

m

The court was on Wednesday hearing a petition filed by the families of those who died after
consuming spurious liquor in Azamgarh in 2021.

S.
co

Jai Prakash Mishra, counsel for the petitioners, told the court that all the consumers had bought
liquor from licensed retail vend country liquor shops, which sold it as branded liquor. The police
chargesheet said the licensed vendors and certain other persons were involved in the
manufacture and sale of spurious liquor.

11 petitioners

IA

“Thus prima facie , the State government, having complete control and regulation to
manufacture and sale of liquor under the U.P. Excise Act, 1910 and Rules framed thereunder; is
also liable to pay specified amount to the sufferer or successors of the deceased,” it said. The
court asked the State to pay the compensation under provisions of the Mukhya Mantri Kisan
Evam Sarvhit Bima Yojna, which provides for compensation on account of death or permanent
disability due to poison, etc.
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Among the 11 petitioners in the case, nine are the widows of the men who died after drinking the
brew and one is the son of a victim. The last petitioner lost his vision after consuming alochol.
The court observed that from the records of the writ petition, it appeared that most of the
petitioners were unlettered and belonged to the weaker sections of society.
Rani Sonkar, wife of deceased Pappu Soknak, told The Hindu that she was struggling to earn
after the death of her husband. She has three children, all under five years of age.

cr

“Though my husband had brought the liquor from a government licensed shop, I was denied of
any compensation for my loss,” she said.
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CAN CIVIL SERVANTS EXPRESS THEIR VIEWS ON
LAW, GOVERNANCE?
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their
Role in Democracy

m

People stage a protest against the remission of sentence granted to the convicts of the Bilkis
Bano case by the Gujarat government, at Bandra, in Mumbai. | Photo Credit: PTI
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On India’s 75th Independence Day, the Gujarat government released 11 men convicted on
charges of gang-raping Bilkis Bano, who was 21 years old and five months pregnant at that
time, and murdering seven members of her family, including her three-year-old daughter, during
the 2002 riots. The convicts, once released, were felicitated with garlands and sweets. Two days
later, Ms. Bano issued a statement saying, “the trauma of the past 20 years washed over me
again.” Soon thereafter, a senior IAS officer, Smita Sabharwal from Telangana, tweeted from her
personal account in support of Ms. Bano and questioned the Gujarat government’s decision,
sparking off a row over whether she was in breach of the Central Civil Services (Conduct) Rules
of 1964 and reviving the debate on the freedom of civil servants to express their personal views
on matters of law and governance. In an interview moderated by Sonam Saigal, Justice B.N.
Srikrishna and K. Sujatha Rao discuss the issue. Edited excerpts:
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B.N. Srikrishna: The citizens of this country have the fundamental right of free speech
guaranteed to them under the Constitution, which is subject to reasonable restrictions in the
interest of securing the state’s sovereignty, international relations, health, morality, etc. She has
the right to tweet. But when you undertake a government service, you subject yourself to certain
disciplinary rules. That prevents a government servant from becoming a member of a political
organisation, or any organisation of such a nature, or expressing herself freely with regard to
anything that has to do with the governance of the country.
Also read | Plea to lift ban on govt. staff joining RSS activities
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This rule is of the British era. There is no doubt that the British were very, very strict and didn’t
want their officers to be talking about how bad the governance was. But in a democracy, the
right to criticise the government is a fundamental right and nobody can muzzle that.
Unfortunately, I didn’t have an opportunity to express myself by sitting on the bench either in
Bombay or in Kerala or in the Supreme Court, but I would have said this very loudly and without
hesitation.
There is a recent judgment of then Tripura High Court Chief Justice Akil Kureshi, one of the best
judges I have come across, who did not get enough due because of obvious reasons. He said
something very interesting in a (2020) judgment ( Lipika Paul v. The State Of Tripura), “As a
Government servant the petitioner is not devoid of her right of free speech, a fundamental right
which can be curtailed only by a valid law.” She (the petitioner) was entitled to hold her own
beliefs and express them in the manner she desired, subject to not crossing the borders laid
down in the Conduct Rules which were applicable in Tripura. A fundamental right cannot be
curtailed except by a valid law made by a legislature. In 2018, the Kerala High Court had said,
“One cannot be prevented from expressing his views merely because he is an employee. In a
democratic society, every institution is governed by democratic norms. Healthy criticism is a
better way to govern a public institution.” I think the trend is that judges are taking the view that
IAS officers have a right to express themselves in a legitimate and decent manner.

Page 4
Today, things are very bad. I must confess, if I were to stand in a public square and say I don’t
like the face of the Prime Minister, somebody might raid me, arrest me, throw me in jail without
giving me any reason. Now that is something that all of us should oppose as citizens.
Also read | Centre bars retired intel and security officials from publishing info without clearance
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Sujatha Rao: There are two views in this case. Most colleagues, particularly those who are
serving in the government, would take exception and not be very supportive — because the
general belief is that as IAS officers, we should not talk against government actions or
government policies in public fora. And if at all we feel very strongly about something that is
being done or acted upon, we can at best, if it is such a serious situation, approach the
associations.

S.
co

The Bilkis case was a travesty of justice. It crossed all borders of fairness and humanism. The
gang rape and the murder of the child were horrific. Despite that, you find the convicts are not
even in jail for life. A committee was constituted so casually and a 1992 [remission] policy was
invoked even though there are new laws. And the committee had five members of the ruling
party. They just released them and there was a celebration about it — it’s a mockery [of justice].
Comment | Actions that corrode the steel frame of India
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In such a situation, Smita tweeted as a woman. There was anger. Why she added the words
‘civil servant’ is because the dharma of the civil servant is to uphold constitutional principles in
letter and in spirit, and the rule of law. In this case, both the spirit of the Constitution and the rule
of law were being subverted. This could be a very dangerous precedent, as we saw recently
[when] the Andhra Pradesh government released eight murder convicts (on remission, despite
them not completing the mandatory 14 years in jail). If murderers are going to be released by
executive action, what is the point of having courts? Wind up the courts and let just the collector,
the ruling party, decide who should be in jail and who should not be in jail. For some actions if
civil servants, whether retired or in service, speak up, that would have some kind of a deterrent
[effect] on the arbitrary abuse of bureaucratic power.
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B.N. Srikrishna: The courts are now veering towards the view that this rule is too stringent and
cannot be applied in this manner. I agree that once you take up government service, you
surrender and allow some restrictions on your fundamental rights. You are to operate within
bounds. The rule says you cannot criticise a policy judgment. This is a very vague expression
and needs to be carefully scrutinised. Releasing criminals who had committed heinous crimes
prematurely, without application of mind… is that a policy? I hope that someday the Supreme
Court will sit down and thrash out these issues carefully.
Also read | Rajya Sabha official demoted for anti-Modi posts on social media
Sujatha Rao: No, I don’t think the rules violate Article 19. It is a rule, it’s not the law. It’s not in
the Constitution. Freedom of speech is given in the Constitution, but these are Conduct Rules
and they are imposed because there has to be some discipline in an organisation for that
organisation to function. There is a process of decision-making. Right from below, the matter is
examined, the pros and cons are taken up, the bureaucracy is given an opportunity to examine
all the aspects, write their notes of objection or support, and finally it reaches the political
executive. When a policy is decided, it has to be obeyed and complied with by the bureaucracy.
B.N. Srikrishna: Whether she had written an op-ed in The Hindu or tweeted or posted about it
on Facebook, the bounds are the same, the bounds don’t change the game, the rules of the
game remain the same. Ultimately, it’s your fundamental right which has to be reasonably
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restricted. The reasonableness of the restriction is not in the medium, it is in the manner in which
you’re restricted, the purpose for which your right is restricted and the method by which it is
restricted, namely, by legislation made in accordance with the Supreme Court in the
Puttaswamy case (which holds that the right to privacy is protected as a fundamental right under
the Constitution) in connection with data protection law. I think it is time that this country
encourages its democratic principles.
Also read | Pension rules: ‘Government order will be used to gag vocal critics of government’
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Sujatha Rao: No, she (Ms. Sabharwal) has no authority to express her opinion behind closed
doors. What authority does she have? This is happening in Gujarat. She is not a stakeholder in
the decision-making process. These rules were made way back during the British time. The
scene has changed today. We have social media and there are no laws that say that because I
am serving the government, I cannot use Twitter. If I can tweet about my holidays, I can also
share my views with my followers saying, ‘I’m very pained by what’s happened today.’ She has
not given a speech about it; it is just a private communication on Twitter. She chose to express
her own anguish.
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B.N. Srikrishna: Unfortunately, government officers are given only one way of encouragement:
say good things in the media. Do they have the liberty as of today to say what is bad? The only
problem I see is, if you are going to implement a policy, let’s understand one thing: in
democracy, everybody has a right to express his or her opinion, a right to object, a right to
dissent. The same thing could be said for an IAS officer; he or she may have a right to dissent.
Once a resolution has been adopted, it’s your job to implement it. If you don’t implement it, you
are not being true to yourself. That is the problem that arises. That is a very, very thin line, and
also a question of how to balance the two interests.
Also read | Don’t speak to media, Visva-Bharati orders staff
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Sujatha Rao: Creating more transparency about policies through social media is the duty of a
government officer. This has to be taken on a case-by-case basis. I have supported Smita only
because it was the Bilkis case. We need to make a differentiation between what is something
that’s going to hurt society, hurt the Constitution, and the rule of law. This is not a government
policy (decision to release convicts on remission). This is an action, which is ordained by the
Supreme Court, executed by the government of Gujarat, and the (question is over the) manner
in which it has been done. This was an exception.
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B.N. Srikrishna: Yes, somebody could challenge it as offending constitutional fundamental
rights; then the Supreme Court would be forced to come down and say either it is good, or it is
bad, and give good reasons for that.
K. Sujatha Rao is a retired IAS officer; B.N. Srikrishna is a retired justice of the Supreme
Court
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JUSTICE CHANDRACHUD IS NEW HEAD OF NALSA
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Justice D.Y. Chandrachud

m

President Droupadi Murmu has appointed Justice D.Y. Chandrachud as the Executive Chairman
of the National Legal Services Authority (NALSA) on Friday, the Union Law Ministry said in a
notification.
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Justice Chandrachud takes up the position that became vacant after Justice U.U. Lalit was
elevated as the 49th Chief Justice of India (CJI).
The NALSA has been constituted under the Legal Services Authorities Act, 1987 to provide free
legal services to the weaker sections of society.
While the CJI is the Patron-in-Chief, the second senior-most judge of the Supreme Court of India
is the Executive Chairperson of the authority.
Before being elevated as a judge of the Supreme Court, Justice Chandrachud served as the
Chief Justice of the Allahabad High Court and prior to that a judge of the Bombay High Court.
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He was made a senior advocate in the Bombay High Court in June 1998. That year, he was
appointed an Additional Solicitor General of India, a role he held until his appointment as a
judge.
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PREVENTIVE DETENTIONS ROSE IN 2021
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Preventive detentions in 2021 saw a rise by over 23.7% compared with the year before, with
over 1.1 lakh people being placed under preventive detention, according to statistics released by
the National Crime Records Bureau (NCRB) last month.
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Of these, 483 were detentions under the National Security Act, of which almost half (241) were
either in custody or still detained as of 2021-end. Over 24,500 people placed under preventive
detention were either in custody or still detained as of 2021-end — the highest since 2017 when
the NCRB started recording this data.
In 2017, the NCRB’s Crime in India report found that 67,084 persons had been detained as a
preventive measure that year. Of these, 48,815 were released between one and six months of
their detention and 18,269 were either in custody or still in preventive detention as of the end of
the year.

IA

The number of persons placed under detention has been increasing since 2017 — to over
98,700 in 2018 and over 1.06 lakh in 2019 — before dipping to 89,405 in 2020. Data pertaining
to 2021 showed that 1,10,683 persons were placed under preventive detention last year, of
which 24,525 were either in custody or still detained as of the end of the year and the rest were
let go within one to six months.
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While the number of persons placed under preventive detention has seen an increase in 2021,
the NCRB data showed that the number of people arrested in such a manner under the National
Security Act had dipped significantly compared with the year before.
Preventive detentions under the NSA increased to 741 in 2020. This number dropped to 483 in
2021.
Use of provision

cr

Among other laws under which the NCRB has recorded data on preventive detentions are the
Goonda Act (State and Central) (29,306), Prevention of Illicit Traffic in Narcotic Drugs and
Psychotropic Substances Act, 1988 (1,331), and a category classified as “Other Detention Acts”,
under which most of the detentions were registered (79,514). Since 2017, the highest number of
persons to be placed under preventive detention has consistently been under the “Other
Detention Acts” category.
Shwetank Sailakwal, advocate-on-record, who has researched preventive detention laws and
procedures in India, pointed out that several laws such as the Unlawful Activities (Prevention)
Act and Maharashtra Control of Organised Crime Act also provide for making preventive
detentions.
According to Section 151 of the Code of Criminal Procedure, the police are empowered to make
preventive arrests if they believe they must do so to prevent the commission of “any cognisable
offence”. This detention can be extended beyond 24 hours if required “under any other
provisions of this Code or of any other law”.
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SC ASKS IF HIJAB CAN BE ALLOWED IN SCHOOL
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Monday asked whether a student can exercise her private religious right
to wear a hijab in a school which adheres to a dress code.

m

“You may have a right to wear a hijab, but can you wear that right to school,” a Bench of
Justices Hemant Gupta and Sudhanshu Dhulia formulated the substantial question of law on a
batch of petitions filed by students from Karnataka who were prohibited entry into their
classrooms for wearing hijab.
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They have challenged a Karnataka High Court decision that wearing a hijab is not an essential
practice of Islam. “The practice may be essential or it may not be essential. The question here is
whether in a government institution, you can insist on carrying on your religious practice…
because the Preamble to the Constitution states we are a secular country,” Justice Gupta
observed orally.

IA

Senior advocate Rajeev Dhawan, for one of the students, said the students did not defy the
dress code. They just wanted to wear a hijab in addition to their uniform. “Yes, there is a dress
code. But can’t I wear a hijab in addition to the dress code? There are a large number of women,
in India and elsewhere, who choose to wear hijab. Does the dress code yield to them or do they
yield to the dress code?” Mr. Dhawan asked.
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He said the restriction on hijab extend to private institutions also. “I have seen in this court
judges wearing tilak on their foreheads and insignia of Vaishnavism… I have seen in court too
the portrait of a judge wearing a pagdi …” Mr. Dhawan argued.
“Wearing a pagdi was usual in royal States…” Justice Gupta said.
“A uniform must be uniform,” Justice Sudhanshu Dhulia said.

cr

“But can’t the uniform be worn in a manner consistent with an individual’s choice of her belief
and morality… Can a government put students to the pain of banning them from their
classrooms, which is like capital punishment for students, just because they are extra clad,”
senior advocate Sanjay Hegde, also for the students, argued.
The court adjourned the case to Wednesday at 2 p.m.
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‘ARYA SAMAJ CERTIFICATES NOT PROOF OF
MARRIAGE’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Allahabad High Court has recently dismissed a habeas corpus petition filed by a man to get
back his wife. The petitioner has submitted a marriage certificate issued by an Arya Samaj
temple as a proof.
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But the court said Arya Samaj societies misuse beliefs in organising marriages, without even
considering the genuineness of documents.
Since the marriage was not registered, it cannot be deemed that the parties are married only on
the basis of the said certificate, the court observed.
Dharam Veer Singh, who represented the petitioner, has placed reliance upon a certificate
issued by the Arya Samaj Mandir, Ghaziabad and a certificate of registration of marriage as well
as certain photographs.
The High Court maintained that it was flooded with the marriage certificates issued by Arya
Samaj societies which have been seriously questioned by this court and other High Courts.
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The government counsel has submitted a first information report (FIR) lodged by the woman’s
father.
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The Bench of Justice Saurabh Shyam Shamshery said the petitioners had other remedies
available under criminal and civil laws. Hence, the present writ petition for habeas corpus was
not maintainable.
“Also, habeas corpus is a prerogative writ and an extraordinary remedy. It cannot be used as a
right,” said the court, dismissing the petition.
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SC ASKS PUNJAB, HARYANA CMS TO MEET ON SYL
CANAL DISPUTE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations
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A view of a part of Sutlej-Yamuna link canal in Rupnagar district of Punjab.Akhilesh
KumarAkhilesh Kumar
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The Supreme Court on Tuesday drew an assurance from the State of Punjab that Chief Minister
Bhagwant Mann will meet his Haryana counterpart, Manohar Lal, “within this month” to discuss
the construction of the Sutlej-Yamuna Link Canal which has been languishing for two decades.
The court said the canal was meant to address water shortage. “Water is a natural resource and
living beings must learn to share it, whether it be individuals, States or countries… There is a
shortage. But if you look at it only from the point of view of the State, then somebody will look at
it from the point of view of the city… Then what will happen? In the larger interest of the country,
you have to sit down and work it out. It cannot be left as a festering wound,” Justice Sanjay
Kishan Kaul, heading a three-judge Bench, addressed Punjab and Haryana.
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Assurance from Punjab
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The observations came after the Centre complained that Punjab had “refrained” from coming to
the negotiating table to engage in talks with Haryana over the issue. The construction of
Punjab’s portion of the canal had led to militant attacks in the 1980s. The issue had also been a
political thorn for successive governments in Punjab, so much so that it led to the State’s
unilateral enactment of the controversial Punjab Termination of Water Agreements Act of 2004.
This law was, however, struck down by a Constitution Bench in 2016, dashing the hopes of
Punjab’s farmers to reclaim lands acquired for the SYL canal project.

The assurance from Punjab came after Attorney-General K.K. Venugopal, for the Centre, placed
on record a letter dated September 5 from the Secretary, Ministry of Jal Shakti. Mr. Venugopal,
referring to the letter, said that “despite various endeavours, Punjab did not join the negotiating
table”. Punjab’s abstention was despite its assurances to meet with the Haryana Chief Minister
in an effort to resolve the canal dispute amicably.

cr

On the other hand, Mr. Venugopal said, Haryana had been pressing for the implementation of
the Supreme Court’s decree in 2002 to complete the construction of the SYL canal. The Centre
had been previously assigned the role of an arbitrator between the two neighbouring States. The
Ministry said the construction of the canal and other carrier channels ought to be completed
even as discussions on water-sharing could continue for arriving at an agreement.
The court said a negotiated settlement between the States was a matter of security concern,
and affected the entire nation. If the States do not meet and resolve their issues, “other forces
start to take root”, it said.
Justice Kaul said countries were able to settle international boundary disputes. “Water rights
among countries are resolved,” the judge said. The court listed the case after four months, on
January 18, 2023.

Page 12
Our code of editorial values
END
Downloaded from crackIAS.com

cr

ac
k

IA

S.
co

m

© Zuccess App by crackIAS.com

Page 13
Source : www.thehindu.com

Date : 2022-09-15

NO SPECIFIC LAW AGAINST HATE SPEECH: EC
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

m

The Election Commission of India (ECI) in the Supreme Court has said that due to the lack of a
specific law against hate speech and rumour mongering during polls, it has to resort to the
Indian Penal Code (IPC) and the Representation of People (RP) Act to ensure that members of
political parties do not make statements which can create disharmony among sections of
society.
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“In the absence of any specific law governing hate speech and rumour mongering during
elections, the Election Commission of India employs various provisions of the IPC and the RP
Act, 1951 to ensure that members of political parties or even other persons do not make
statements to the effect of creating disharmony between different sections of society,” the poll
body said in an affidavit.
The ECI said the Law Commission of India, in its 267th Report, had not made any
recommendations with regard to a specific query [from the Supreme Court] on whether the ECI
ought to be conferred with the power to derecognise a political party for committing the “offence
of hate speech”.

IA

No curbing action

Neither did the Law Commission make any recommendations to Parliament to strengthen the
Election Commission to curb the “menace of hate speeches, irrespective of whenever made”.
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The poll body said hate speeches were “often interconnected with appeals to religion, caste,
community, etc, during election campaigning.
It referred to several Supreme Court judgments, among them the Abhiram Singh case, which
had held that “any appeal to vote or refrain from voting for a candidate on the grounds of
religion, caste, race, community or language by a candidate or his agent to the electors would
amount to corrupt practice under the 1951 Act”.
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This judgment had been brought to the notice of political parties in January 2017. The parties
were told by the ECI to desist from making hate statements. Hate speech and communal
statements by candidates or their agents could be raised in election petitions.
Though the Model Code of Conduct had no “legal sanctity”, the ECI said it had introduced
guidelines in the Code asking parties to desist from making communal statements.
In case any complaints were made, the ECI said it took “strict note” of it.
The ECI was responding to a plea by lawyer Ashwini Upadhyay seeking directions to the Centre
to take apposite steps to implement recommendations of the Law Commission Report 267 on
hate speech.
“The injury to the citizens is extremely large because ‘hate speech and rumour-mongering’ has
the potential of provoking individuals or society to commit acts of terrorism, genocides, ethnic
cleansing, etc. Hate speech is considered outside the realm of protective discourse,” Mr.
Upadhyay’s petition said.
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HEMANT SOREN WANTS CLARITY FROM GOVERNOR
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM
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Earlier, when BJP leaders had petitioned Mr. Bais seeking Mr. Soren’s “disqualification” from the
Assembly in the office-of-profit case, the ECI had reportedly sent its decision to the Governor on
August 25, which sparked a political row in the State. BJP leaders had accused Mr. Soren of
awarding the lease of a stone chips mine in his and his younger brother Basant Soren’s name in
2019, at a time when was holding the post of the State’s Mines Minister in a “clear violation”
under Section 9(A) of the Representation of People’s Act, 1951. Mr. Soren in a strong rebuttal
has said the lease of the mine was given to him in 2008 and was to be renewed after 10 years,
in 2019.
On September 1, a group of UPA leaders submitted a memorandum to the Governor, requesting
him to clear the air over Mr. Soren’s “disqualification”. Mr. Soren later won a trust vote in the
Assembly, with 48 MLAs supporting his government.
The ruling coalition UPA has the support of 49 MLAs in the 81-member Assembly. The
Opposition BJP has 26 MLAs.
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Date : 2022-09-16

NO SEPARATE DOMICILE FOR A STATE, SAYS SC
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

State reorganisation laws cannot curtail a citizen’s right to reside and settle in any part of the
country, the Supreme Court has held in a judgment.
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A Bench of Justices Indira Banerjee and V. Ramasubramanian observed that “there is only one
domicile, that is, the domicile of the country and there is no separate domicile for a State”.

S.
co

“Every part of every State is an integral and inseverable part of India,” Justice Banerjee, who
authored the judgment, wrote.
The Bench was dealing with an appeal filed by Telangana against a High Court decision
upholding an Animal Husbandry department officer’s claim to be posted in Telangana and not
Andhra Pradesh, post the bifurcation of the State.
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THE OPPRESSOR’S WRONG: THE HINDU EDITORIAL
ON JAILING ‘SAVUKKU’ SHANKAR FOR CONTEMPT
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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“Who breaks a butterfly upon a wheel?” asked Alexander Pope, wondering if strong means were
needed to beat a petty adversary. The Madurai Bench of the Madras High Court has taken a
sledgehammer to deal with YouTuber and blogger ‘Savukku’ A. Shankar, and sentenced him to
a six-month jail term for some Tweets targeting the judiciary. As political commentary goes, his
style of presenting his views is indeed quite trenchant. With a know-it-all air, he goes about
giving purported background material, insinuating deals and designs behind developments,
often without substantiation. It is no surprise then that he got into trouble. In his defence in the
suo motu contempt proceedings, Mr. Shankar said his comments were aimed at questioning the
under-representation of Dalits in the judiciary, and the excess representation to Brahmins, and
that taken as a whole, his comments were aimed at improving the system. The court would have
none of it, and deemed his comments contumacious. It noted that he expressed no regret or
repentance, but affirmed that he would continue to speak about the judiciary after his release
even if sent to prison. Even though Mr. Shankar made a personal insinuation against Justice
Swaminathan, what really counted was his sweeping charge against the entire judiciary. This
could have been dealt with by the Principal Bench in Chennai as the allegation was general in
nature, but, unfortunately, it was posted before a Bench headed by Justice Swaminathan, who
was the judge aggrieved by the earlier Tweet.
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The purported logic behind courts retaining the power to punish for contempt is to save the
institution from scurrilous attack so that the public does not lose its faith and trust in the judiciary.
However, recent experience, as well as public criticism by former judges and legal luminaries,
shows that the principal source of public disenchantment with the judiciary is the conduct of
courts and judges. In 2018, four judges of the Supreme Court publicly accused the Chief Justice
of India of misusing his power as Master of the Roster to influence the outcome of cases. Can
there be anything more scandalising to the judiciary? Former judges and lawyers routinely pen
articles questioning the commitment of the apex court to issues of personal liberty and even hint
at complicity and cravenness before the executive. Is there any point in going after laymen
voicing their disenchantment with judicial wrongdoing? Criminal contempt is usually closed
either by the court’s tolerance or the contemnor’s remorse, but, regrettably, neither happened in
this case. If the court viewing any display of magnanimity as a sign of weakness is the
‘oppressor’s wrong’, the defendant refusing to express regret is the ‘proud man’s contumely’. In
truth, any conviction for criminal contempt is unwarranted, for nothing can really scandalise a
court peopled by judges of integrity or save the image of a compromised institution comprising
tainted individuals.
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CAN STATE IMPOSE LIMITS ON STUDENTS’
FUNDAMENTAL RIGHTS IN CLASSROOM, ASKS SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
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The Supreme Court on Monday said the fundamental issue to be decided in the Karnataka hijab
case is whether the state can impose limitations on the fundamental rights of students in
classrooms.
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“Can there be any limitations to fundamental rights in classrooms? Please address that
question,” Justice Sudhanshu Dhulia, who is part of the Bench led by Justice Hemant Gupta,
asked senior advocate Dushyant Dave.
“My fundamental right can be exercised anywhere… Whether I am in my bedroom, my
classroom or whether I am before Your Lordships,” replied Mr. Dave, appearing for studentpetitioners who have been banned from wearing hijab to their classrooms in Karnataka.
Justice Gupta, at one point, observed that people covered their heads when they went to places
of respect.
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To this, Mr. Dave answered that “a classroom is the most respected of all places”. He agreed
there was a tradition in India to mark respect by covering the head. “Look at our Prime
Minister… when he addresses from the Red Fort, he wears a turban representing the colours of
all the States,” Mr. Dave said.
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The court asked what Mr. Dave would define as “religious practice”. The students have argued
that the hijab was synonymous with their religious identity and belief.
The court wondered whether religious practices would only mean those ostensibly associated
with religion. The Bench said wearing a particular dress while conducting puja, may be linked to
religion. But asked if wearing it outside religious places come within the ambit of “religious
practice”.
Justice Gupta asked whether “religious practice” included clothes.
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“Religious practice is not confined to a temple or a dargah, etc. It is part of one’s religious
conscience… One cannot quarrel with a Muslim woman’s faith or belief to wear hijab,” Mr. Dave
replied.
He quoted the Constituent Assembly debates to note that the only religion that mattered before
the court was the Constitution.
The senior lawyer said religion was a “difficult frame of mind among the masses. It is for the
leaders to control. If leaders fail, it becomes a difficult problem”.
Religious practice is not confined to a temple or a dargah, etc. It is part of one’s religious
conscience… One cannot quarrel with a Muslim woman’s faith
Dushyant DaveSenior advocate
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CHHATTISGARH HC NIXES QUOTA LAW, CALLS IT
‘UNCONSTITUTIONAL’
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their
Role in Democracy
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The Chhattisgarh High Court on Monday struck down the State government’s decision to have
58% reservation in recruitment and entrance examinations, holding that reservation above the
50% ceiling would be unconstitutional.
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Disposing of a bunch of 21 writ petitions, the first of which had been filed 10 years ago, a
Division Bench comprising Chief Justice A.K. Goswami and Justice P.P. Sahu cancelled the
reservation implemented by the government in 2012.
Mateen Siddiqui, who had represented some of these petitioners, said that his clients had
challenged the provisions of Chhattisgarh Lok Seva (Anusuchit Jatiyon, Anusuchit Janjatiyon
Aur Anya Pichhade Vargon Ke Liye Arakshan (Sanshodhan), Adhiniyam, 2011. This was an
amendment to the 1994 Act that had kept the ceiling limit of reservation to 50%.
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“The order will have prospective effect, that is, no recruitment or admission made during the past
10 years, will be cancelled,” Mr. Siddiqui told The Hindu . The decision evoked reaction from the
Congress which said that the amendment was made by the BJP government and it displayed a
“sense of callousness” in amending the law. Dr. Singh said that it was the Congress that had
failed to present the case.
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ECI SEEKS RESTRICTION ON CASH DONATIONS TO
PARTIES, WRITES TO GOVT.
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The Election Commission has proposed reducing anonymous political donations to Rs. 2,000
from Rs. 20,000 and cap cash donations at 20% or at a maximum of Rs. 20 crore to cleanse
election funding of black money, sources said on Monday.
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Chief Election Commissioner (CEC) Rajiv Kumar has written a letter to Union Law Minister Kiren
Rijiju, recommending a slew of amendments in the Representation of the People (RP) Act,
sources said.
The proposals are aimed at ushering in reforms and transparency in donations received by
political parties, and also the expenditure incurred by candidates trying their luck at the hustings,
they said. As per rules in force currently, political parties have to disclose all donations above
Rs. 20,000 through their contribution report that is submitted to the EC. If the EC’s proposal is
approved by the Law Ministry, all donations above Rs. 2,000 shall be reported, thereby
enhancing transparency in funding, sources said.
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FROM LODHA TO RAMANA: THE CHIEF JUSTICES OF
THE MODI ERA
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Television journalists are seen outside the premises of the Supreme Court in New Delhi. | Photo
Credit: Reuters
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In its most essential form, the Indian Supreme Court is the custodian of the Constitution of India.
In this role, its primary responsibility is to ensure that the fundamental rights of citizens
guaranteed under the Constitution are not diluted, eroded, or otherwise impinged upon by the
state. It might have begun its existence as a passive court, but over the decades, it has become
what I believe to be the most powerful court among its peers in the world.
This superior status manifests itself in at least three ways. Firstly, through its decision in
Keshavananda Bharati, the Court assumed the power of judicial review over constitutional
amendments. Secondly, through multiple decisions, it assumed the power of judicial
appointments to itself and High Courts. And thirdly, it expanded the fundamental right to life and
liberty under Article 21 of the Constitution through guaranteeing citizens unique and wide
ranging protections, and ensuring the right to approach courts through public interest litigation.
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Also read | Misdirected ideas can harm the judiciary
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At its helm sits the Chief Justice of India, or the CJI. The duties and responsibilities that come
with the office of the CJI are unmatched by any other role in the country. In theory, at least, the
CJI must exhibit judicial and administrative talent of an unusually high order. A sample of the
responsibilities of the office include selecting judges for appointment to the higher judiciary,
deciding the number and composition of benches to adjudicate on different kinds of cases,
besides performing normal judicial duties. As George H. Gadbois puts it, the Chief Justice
should be ‘a competent administrator, a shrewd judge of men and personalities, and a towering
personality himself’.
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But, by dint of circumstance, and to some degree by choice, the Indian judiciary evolved to
follow the seniority convention in appointing the Chief Justice of India. As a result, while the
persons who eventually become Chief Justice may not have been appointed for exhibiting
certain qualities, they are compelled to develop these skills on the job, and some have done so
with aplomb, e.g., Justice Subba Rao, Justice Venkatachaliah, and Justice J.S. Verma.
However, an unfortunate fallout of the seniority convention is that Chief Justices tend to have
very short tenures in office. Over 75 years, the Indian Supreme Court has already had 49 Chief
Justices. Justice Y.V. Chandrachud, in the 1980s, had an exceptionally long tenure of over
seven years, while at the other extreme, Justice K.N. Singh occupied the office for a mere 17
days.
This large number of Chief Justices provides for an interesting data set to study the evolution of
the office, and the relationship of the judiciary with the executive, which can be roughly classified
into the following eras. From 1950 to 1971, the Chief Justice had complete authority over judicial
appointments, and the recommendation of the Chief Justice would always be followed, even to
the extent of powers of a veto.
Between 1971 and 1993, strong single party governments occupied the Centre, and the
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executive insisted on appointing ‘committed judges’ to the Supreme Court, in a clear attempt at
court packing. Multiple supersessions took place, with the executive exercising prerogative in
appointing Chief Justices, and the seniority convention was openly flouted. The shocker came
with the decision in the first judges’ case in 1981 ( SP Gupta), where it was held that the opinion
of the Chief Justice of India would not be binding on the government.
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With the second judge’s case in 1993, and around when Justice M.N. Venkatachaliah took over
as the CJI, the trend reversed and the judiciary practically wrested the power of appointments
back from the executive. Judicial primacy and the collegium’s creation happened in this period,
and while the collegium has since acquired considerable notoriety for being arbitrary and
undemocratic, it still occupies the field today.
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When we examine the evolution of the Indian Supreme Court and the office of the CJI, it is a
classic example of a constant shifting and rebalancing of power between the judiciary and the
executive. When the executive was powerful, usually through a single party majority, as with the
Indira Gandhi and Rajiv Gandhi-led governments, the judiciary practically succumbed to the
executive’s control. However, when relatively weaker coalition governments were elected, the
judiciary restored powers to itself.
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This rebalancing is playing out again now. Since 2014, the executive is once again a single party
majority under the Narendra Modi-led BJP government. Consequently, the judiciary’s powers
are weaker than before, and the executive is back in control. We see a rise in autocratic
tendencies of the executive, through the slow destruction of democratic institutions, the misuse
of investigating agencies, communal polarisation, and a gradual chipping away at constitutional
protections available to citizens, all of which a weak judiciary is unable or disinclined to tackle.
Also read | A public judge with an uncertain legacy
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From 2014 to 2022, the eight years the Modi government has been in power, eight individuals
have occupied the office of the CJI, from Justice R.M. Lodha as the 41st Chief Justice to Justice
N.V. Ramana as the 48th. This article attempts to examine how their tenures have contributed to
the evolution of the Court and the office of the CJI.
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Immediately before the Modi government first came to power in 2014, the CJI was Justice P.
Sathasivam, who, rather unfortunately, chose to accept the Governorship of Kerala almost
immediately after he demitted office. This unusual and arguably irregular appointment was made
without an appropriate cooling period, and went against the BJP government’s own policy, with
Arun Jaitley having openly proclaimed that giving jobs to judges upon retirement would help
governments influence courts. This also set a dangerous precedent for future judges, that is
seen even today.
What might have been perceived as a gauntlet thrown into the ring by the executive did not
deter Justice Sathasivam’s successor, Justice R.M. Lodha, from making bold and
unconventional decisions of his own. Most notably, he revived the dormant trend of direct
appointments from the Bar to the Bench in the Supreme Court, a practice which was permitted
under the Constitution, but seldom attempted. His recommendations were mostly successful, but
one was famously not, with the appointment of Gopal Subramaniam being refused by the
government. This could have been the Modi government’s first confrontation with the judiciary,
and Justice Lodha even later said that he was open to pursuing Mr. Subramaniam’s
appointment, but the lawyer himself withdrew his candidature, due to which confrontation was
sidestepped. Justice Lodha became a household name for his report on reforms in the Board of
Control for Cricket in India. Ironically his report was subsequently completely diluted by the very
Court that had appointed the committee to recommend reforms in the first place.
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It was under Justice H.L. Dattu, who followed Justice Lodha as CJI, that the first major
confrontation between the executive and the judiciary took place. The fourth judge’s case,
concerning the validity of the National Judicial Appointments Commission (NJAC) Act, had been
referred to a five judge Bench, and heated arguments ensued. The judiciary stood its ground
and eventually emerged victorious, and the NJAC Act, an undoubtedly flawed legislation, was
struck down. While the collegium is an arbitrary, secretive and undemocratic process of judicial
appointment, and communication and transparency in its operations are more than desirable,
the design of the NJAC as proposed was not the appropriate solution. However, the Supreme
Court could have fixed the flaws in the NJAC Act, perhaps by reading down the provisions to
address its shortcomings, but chose not to do so.
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After the NJAC judgment, matters were still not settled, and the memorandum of procedure for
appointments to the higher judiciary became the centrepiece of the dispute between the
executive and the judiciary. The tension continued when Justice T.S. Thakur took over as the
CJI. He was the last CJI in the Modi era to have shown some spine in matters of judicial
administration and appointments. Besides vociferously highlighting the plight of the
overburdened Indian judiciary, in one instance even shedding tears in the Prime Minister’s
presence, Justice Thakur assiduously worked at mechanisms of filling up of vacancies,
authoring an important judgment in this regard. He set the National Judicial Data Grid rolling,
which today connects all levels of the judicial system and provides a surfeit of information to
litigants.
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But his reform efforts took a controversial turn when he attempted about 20 transfers of judges
across High Courts. He was not the first judge to attempt such large-scale transfers; Justice
Venkatachaliah and Justice S.H. Kapadia had tried this too, but their motivations for the
transfers were not always unambiguous, and their experiments arguably failed, with many
transferred judges being repatriated. Legal scholars and even former judges have lamented that
such transfers are akin to treating judges like civil servants, and are a grave threat to the
independence and overall integrity of the judiciary. Some of Justice Thakur’s transfer orders
were evidently bad calls, and were reversed soon enough.
Unfortunately, transfers continue till date, many being arbitrary and unjustified, and following no
documented policy. Notwithstanding his swipes at controversy, Justice Thakur was also the last
Chief Justice to really stand up to the government. Up until here, the Supreme Court had stood
its ground while confronting the executive. After this, things changed completely.
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India’s first CJI from the Sikh community, Justice J.S. Khehar, had a short tenure of less than
eight months, in which he was party to many landmark judgments, including the Right to Privacy
and Triple Talaq judgments. Justice Khehar’s term also revived debates on the lack of
transparency and fairness in managing the roster in the Supreme Court, an issue that spanned
the tenures of multiple CJIs thereafter.
Certain unproven allegations in a suicide note by Kalikho Pul, a former Chief Minister of
Arunachal Pradesh, directed at multiple judges, including Justice Khehar himself, came to the
Court’s attention. Without dwelling on the veracity of the allegations, the procedure Justice
Khehar followed was without precedent and also without propriety. The Supreme Court, in its
own decision in Veeraswami, had said that criminal proceedings against someone in the higher
judiciary could only be initiated in consultation with the CJI. Further, if allegations were made
against the CJI directly, permission may have to be sought from other Supreme Court judges.
Mr. Pul’s wife wrote to Justice Khehar seeking permission to file an FIR against the judges
mentioned in the note. Despite being named himself, the CJI, of his own accord, flouting all
concerns of conflict of interest, chose to list the letter as a writ petition (converting an
administrative question into a judicial one). Critically, this demonstrated a complete disregard of
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basic principles of natural justice, and set an example for others to follow.
The other controversial development during Justice Khehar’s tenure was the conviction and
subsequent imprisonment of a High Court judge, Justice C.S. Karnan, for contempt of court.
Besides criticising the Court’s exercise of its disciplinary powers and contempt jurisdiction, many
also deemed the decision unconstitutional for overlooking Parliament’s exclusive privilege to
remove a member of the higher judiciary in an act. The root problem of judicial appointments
was ignored, as also the question of how certain judges could enter the higher judiciary without
adequate scrutiny.
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The next CJI was Justice Dipak Misra, whose tenure is remembered for the unprecedented
press conference held by his four fellow judges, condemning the CJI’s internal administrative
decisions, specifically that court conventions of bench strength and bench composition in the
allocation of cases were not being followed, and that the CJI had selectively assigned, without
any rational basis, important cases to preferential benches. The trigger was the Brijgopal
Harkishan Loya case, the conspiracy theories surrounding his death, and the decision to
allocate the matter to a certain Bench contrary to roster and convention.
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The issue of the master of roster and conflict of interest also emerged. A Bench led by Justice
Misra was hearing a murky CBI case pertaining to bribery around admissions in a debarred
medical college, which also involved allegations of attempts to bribe sitting High Court and
Supreme Court judges. Separate petitions sought a court-regulated investigation in this case,
with a request to list this matter before a Bench other than the CJI’s Bench, for reasons of
conflict of interest. Instead of sitting out the case, as propriety and common sense would have
demanded, Justice Misra chose to hear these petitions himself, even adjudicating on the scope
of the powers of the CJI himself. Ultimately, after lots of twists and turns, the petitions were
dismissed with heavy fines, but the debate around conflict of interest within the judiciary was
only getting more accentuated.
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He was also the first CJI against whom an impeachment motion was proceeded against,
although it was eventually quashed by the Rajya Sabha. Despite these controversies, Justice
Misra managed to set up the maximum number of constitutional benches as CJI and strove
constantly to achieve a balance between adjudication and disposal.
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The next CJI, Justice Ranjan Gogoi, also had a controversial tenure. He had been a party to the
press conference earlier, and had famously also encouraged “noisy judges” to be more
questioning of the system. However, the absolute disregard of conflict of interest took its most
prominent turn in his tenure, when Justice Gogoi sat in the hearing (although he did not sign the
order) of a sexual harassment complaint made by an employee of the Supreme Court against
himself. All principles of natural justice were broken in handling this complaint. Besides the CJI
himself constituting a committee for examining the charges, the committee report exonerating
the CJI was also not disclosed to the complainant, let alone the public at large. Her grievance
was also about unfair dismissal and victimisation, which seems to have not been addressed by
the committee. Much later, she was reinstated in service under the next CJI Bobde.
Justice Gogoi was also obsessed with secrecy, and routinely asked for information to be
submitted to the court in ‘sealed covers’ (this has since been discontinued with Justice D.Y.
Chandrachud’s order denouncing the practice.) This was employed in cases such as the
Assam’s National Register of Citizens (NRC) matter, the Rafale dispute, the electoral bonds
issue, and so on. In the NRC case, the manner in which the judiciary took over the executive’s
role, leaving the citizenship rights of millions under cloud, led commentators to term this as the
rise of the ‘executive court’. His treatment of habeas corpus petitions filed from Jammu &
Kashmir in the wake of the abrogation of Article 370 prompted an eminent lawyer to say that the
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“Gogoi Court has, at reckless speed, run a coach-and-four through the centuries-old established
law on habeas corpus.” In his tenure, the practice of what some legal scholars describe as
‘judicial evasion’ also grew; the Supreme Court would avoid hearing certain cases altogether,
especially those of utmost importance to the nation, such as the electoral bonds case, the
Citizenship Amendment Act case, the abrogation of Article 370, etc., or would sit on such cases
without passing any orders of consequence.
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Justice Gogoi also accepted an appointment as a Member of Parliament (Rajya Sabha) soon
after retirement, and fears expressed at the time of Justice Sathasivam’s post retirement
appointment resurfaced of increased executive and legislative interference in matters of the
judiciary. Already, there was a growing deferential attitude in the judiciary towards the executive.
Disturbingly, at about the same time, there was also a tendency towards sycophancy that
started among Supreme Court judges, with Justice Arun Mishra and Justice M.R. Shah
showering praises on the Prime Minister publicly. Justice Gogoi’s Bench concluded the longstanding Ayodhya dispute, but there appears to be no end in sight to end communal strife, with
Gyanvapi, and perhaps even Kashi and Mathura to follow.
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Justice Gogoi was followed by Justice Sharad A. Bobde as CJI, who had the longest tenure in
the Modi era, clocking in a little over one year and five months. While that gave an opportunity to
boldly experiment with technology in the judiciary, it also led to greater subservience on the part
of the judiciary towards the government. The practice of judicial evasion that began under
Justice Gogoi continued in his term. This period also saw the Court give preferential treatment to
certain matters, for example, in the bail matters of journalists Siddique Kappan versus Arnab
Goswami.
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CJI Bobde’s Bench, in an unprecedented order, also stayed the controversial farm laws, and
appointed a committee to examine the issue comprising individuals who had already publicly
supported the laws themselves. Justice Bobde will also be remembered for his vocal displeasure
of the use of Article 32 petitions as a means of approaching the court, as also attempting to take
away the right to adjudicate on COVID cases from High Courts. The sad plight of migrant
labourers in India during the pandemic was a tragedy, and the Supreme Court’s attitude towards
the situation reflected the ivory towers it had built for itself.
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Despite these controversial decisions, Justice Bobde made an attempt at judicial reform by
issuing guidelines on the appointment of ad-hoc judges to tackle judicial pendency. It is also
notable that during his term, not a single appointment was made to the Supreme Court. Justice
Bobde was reluctant to recommend Justice Akil Kureshi to the Supreme Court, a respected
senior High Court Chief Justice, who had incidentally also issued an order against a high
functionary of the government. On the other hand, Justice Nariman was insistent on
recommending his name. This led to a standoff within the collegium, and speaks volumes about
the so-called independence of the collegium.
The latest Chief Justice to have completed his term in office in this period is Justice N.V.
Ramana. Justice Ramana has been the most publicly visible face of the Supreme Court in the
modern era. Besides delivering speeches and engaging with the public at large across the
country, Justice Ramana has also brought back some of the old glory of the Supreme Court.
The institution seems to be the ‘sentinel on the qui vive’ once again. Public confidence in the
judiciary has also improved with certain bail orders and stays (e.g., sedition), and the Pegasus
inquiry.
That said, his tenure has also seen some judgments from his associate judges seriously
undermining civil liberties. The decision on the Prevention of Money Laundering Act, which was
in the same vein as the Court’s earlier decision in the Unlawful Activities (Prevention) Act (the
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Watali case), had the effect of virtually detaining people for an indefinite period, comparable only
to the ADM Jabalpur case. The Teesta Setalvad/Zakia Jafri and Himanshu Kumar cases also
happened on his watch, seeming as though the Supreme Court was criminalising petitioners
who dared to approach the Court on civil liberty matters
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It is pertinent to note that Justice Ramana also filled up all posts in the Supreme Court and
made a significantly large number of appointments in the higher judiciary, including appointing
many women judges, in a direct move to improve the diversity in the system. Unfortunately, the
practice of judicial evasion continued in Justice Ramana’s term, and no constitutional Benches
were formed, and neither were important matters taken up.
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The Supreme Court today is headed by the 49th Chief Justice of India, Justice U.U. Lalit, who
will have a tenure of less than three months. Although it is too early to make any substantial
remarks on his tenure, in the short time that he has been in office, Justice Lalit has already
shown that the registry can be reformed through improving processes of filing and listing of
cases. He has also taken initiatives in the formation of benches and certain initial orders that he
has given, e.g., in the Kappan and Setalvad cases, granting bail to individuals where the original
indictment itself was without basis. All these developments hold promise for the judiciary, and
there is hope that the Supreme Court will live up to its functions of being the true custodian of
the Constitution and protector of fundamental rights that it was once meant to be.
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In the coming decades, the Supreme Court will continue to face challenges from multiple fronts,
particularly the executive. It will also have newer responsibilities of strengthening the Indian
judiciary, especially the lower courts, which seem to have faltered in recent times in many
respects. A dynamic and thoughtful leadership, supported by puisne judges, should be able to
ensure that these challenges and responsibilities are met appropriately. The Supreme Court of
India, as also the office of the CJI, will continue to evolve, but hopefully, they will do so in the
right direction.
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Ajit Prakash Shah is Former Chief Justice, Delhi High Court and Former Chairperson, Law
Commission of India
“When we examine the evolution of the Indian Supreme Court and the office of the CJI, it is a
classic example of a constant shifting and rebalancing of power between the judiciary and the
executive”
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“In the coming decades, the Supreme Court will continue to face challenges from multiple fronts,
particularly the executive”
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Sentencing after conviction is a knotty problem in cases relating to capital offences. Trial judges
are called upon to make a decision on whether only a death sentence will meet the ends of
justice, or a life term will be enough. As a salutary norm, the Supreme Court has laid down that
the death penalty can be imposed only in the “rarest of rare” cases. Subsequent judgments have
sought to buttress this principle by holding that the gruesome nature of the offence may not be
the sole criterion to decide what brings it under the ‘rarest of rare’ category. The offender, his
socio-economic background and his state of mind are also key factors in this regard. In practice,
the sentencing part of the trial takes place after the court records a conviction. It is often done on
the same day as the verdict, with only some limited arguments being heard on ‘mitigating
circumstances’ from the convict’s side and on the ‘aggravating circumstances’ from the
prosecution. The latest order of a three-judge Bench, referring to a Constitution Bench the issue
of granting a meaningful opportunity to convicts on the question of sentence, is a big stride in
humanising the sentencing process.
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Same-day sentencing has been upheld by several judgments, with the Supreme Court often
saying where a meaningful opportunity has been given to the convict to present mitigating
factors, the mere fact that death was awarded on the same day would not vitiate the sentence.
Some High Courts have given a chance to convicts to present mitigating factors so that the
inadequacy of the sentencing process in the trial court does not matter. Present thinking,
however, is veering towards the view that courts must elicit reports from the jail authorities,
probation officers and even trained psychologists to assess the mitigating factors in favour of not
imposing the death penalty. In its referral order, the Bench has also raised the question as to the
stage at which mitigating factors are to be presented. It has noted that the scales are tilted
against the convicts now, as it is only after conviction that they are able to speak about
mitigating circumstances. The prosecution, on the other hand, presents its case from the
beginning on how heinous the crime was, and how much the accused deserved maximum
punishment. The Constitution Bench may come up with new guidelines under which the trial
courts themselves can hold a comprehensive investigation into factors related to the upbringing,
education and socio-economic conditions of an offender before deciding the punishment. The
legal and moral dilemma of sending someone to the gallows, of course, will subsist only as long
as the death penalty remains on the statute book.
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DONATIONS TO RECOGNISED PARTIES COME UNDER
EC LENS
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

m

The Election Commission’s ongoing drive to clean up the electoral space has now gone “beyond
RUPPs” (registered unrecognised political parties) to cover recognised national and State
parties, according to a top ECI official on Tuesday.
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The EC has delisted or declared as inactive 537 registered unrecognised political parties since
May for failing to comply with various rules and misusing the Income-Tax (I-T) exemption. The
official said while taking action against the RUPPs, another discrepancy came to light, one that
impacts recognised parties too. While the I-T Act allows cash donations of up to Rs. 2,000 only,
the Representation of the People Act, 1951, requires parties to submit details to the EC of
donations of above Rs. 20,000 each.
Last week, Chief Election Commission Rajiv Kumar wrote to the Law Ministry proposing
changes to the mandatory reporting of donations. The EC proposed that parties should declare
each donation over Rs. 2,000, rather than the existing limit of Rs. 20,000.
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A full court meeting of Supreme Court judges has resolved to live-stream Constitution Bench
hearings. For now, the Supreme Court will stream its hearings on YouTube with technical
support from the National Informatics Centre. For the long term, the court is planning to launch a
dedicated platform to live-stream hearings. The live-streaming may start from September 27.
Justice D.Y. Chandrachud, the court’s e-committee chairperson, said in the full court meeting
that the technological requirements for live-streaming is already in place. The decision comes
after a recent letter from senior advocate Indira Jaising seeking live-streaming of important case
hearings, especially those being heard by Constitution Benches.
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FOR INTERNAL DEMOCRACY: THE HINDU EDITORIAL
ON ELECTION COMMISSION OF INDIA REJECTING
NOTION OF ‘LEADER FOR LIFE’ IN POLITICAL PARTIES
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The Election Commission of India (ECI) has rejected the idea of a ‘permanent president’ for a
party, while taking issue with the Yuvajana Shramika Rythu Congress Party (YSRCP), which
rules Andhra Pradesh. The party reportedly elected Chief Minister Y.S. Jagan Mohan Reddy as
its president for life in July 2022. The ECI says such a step is inherently anti-democratic. The
YSRCP’s response to the ECI’s letters sent earlier, that it will conduct an “internal enquiry”,
borders on the absurd. There is merit in the ECI’s view and its insistence on internal democracy,
as no individual should be elected leader for life. Any party that participates in a democratic
process, and wants to govern and legislate, should include formal and periodic election of officebearers as part of the way it functions as an association. Indian political parties are of myriad
kinds — some, such as the Bharatiya Janata Party or the Communist parties, are structured,
cadre-based organisations that function towards an ideological goal or a principle; others, such
as the Congress, are more loosely structured collections of individuals with even different
strands of opinion but functioning within an association that has core ideals; some others still
reflect social or regional cleavages and so on.
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Increasingly, the fragmentation of India’s polity into a federalised, multi-party system has also
given way to domination by “charismatic” individuals or their families, mainly because of the
nature of support that these parties enjoy or due to their financing structures which necessitates
centralised control by a single coterie or a family. This is why several political parties today do
not insist on thoroughgoing internal elections to secure their leadership; and even if they do
conduct polls, they lack sufficient contestation and are done to reaffirm the dominance of the
high command. In some cases, with electoral politics being a zero-sum game, political parties
are loath to allow internal contest, fearing that this could foster disunity, as opposed to
nomination and consensus-building on leadership. The ECI has periodically used guidelines
issued for registration of parties under Section 29A of the Representation of the People Act,
1951 to remind parties to conduct elections and to ensure that their leadership is renewed,
changed or re-elected every five years. But the commission does not have any statutory power
to enforce internal democracy in parties or to mandate elections. The lack of such substantive
power only leads to parties carrying out the ECI’s edicts in a mechanical manner. However, with
dynasticism and a lack of internal democracy becoming a matter of public debate, perhaps
public pressure would finally bear upon parties to do the right thing.
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AMID PROTEST, AAP MOVES ‘CONFIDENCE MOTION’
IN PUNJAB ASSEMBLY
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The Punjab Assembly witnessed noisy scenes on Tuesday as the ruling Aam Aadmi Party
(AAP) moved a ‘confidence motion’, even as the Opposition termed ‘operation lotus’ as a
figment of the imagination of the AAP government, created to deflect attention from the real
issues concerning people of Punjab.
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The MLAs of the Congress, BJP, and Shiromani Akali Dal (SAD) opposed the move to bring the
confidence motion. The two BJP MLAs Ashwani Sharma and Jangi Lal Mahajan walked out of
the House. Congress MLAs led by the Leader of the Opposition Partap Singh Bajwa condemned
the move, terming it as challenging the authority and power of the Governor. He said it in
reference to the Governor’s recent denial of permission for bringing a ‘confidence motion only’.
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After moving the motion, Chief Minister Bhagwant Mann said the Congress and BJP as twin
faces of the same coin, adding that the confidence motion has been necessitated as both the
parties have joined hands to topple the democratically elected governments in the State. “BJP is
using anti-defection law as a new tool to form governments in the State through back door in the
country and unfortunately despite of being its worst victim the Congress is supporting it,” he
said. The session has been extended till October 3.
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SDPI ESCAPES GOVT. ACTION, SAYS IT IS AN
INDEPENDENT AND SECULAR ORGANISATION
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Up in arms:SDPI activists taking part in a protest march at Palakkad in Kerala, in this file
photo.K.K. MUSTAFAHMUSTAFAH KK
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The Union Home Ministry on Wednesday banned the Popular Front of India (PFI) and its
associates for five years, but the Social Democratic Party of India (SDPI), which was known as
the PFI’s political arm, has escaped the ban. An SDPI functionary said it was an independent
organisation and not connected to the PFI.
A senior government official said since the SDPI was a recognised political party, any action
would have to be initiated by the Election Commission of India (EC). The Home Ministry did not
respond to calls from The Hindu .
The SDPI was formed on June 21, 2009 in Delhi. It was registered with the ECI on April 13,
2010. In contrast, the PFI and its associate organisations are registered under the Societies of
Registration Act, 1860.
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Chief Election Commissioner Rajiv Kumar and Election Commissioner Anup Chandra Pandey
did not respond to requests for comment.
As part of its ongoing drive against parties that had not contested elections for six years, the EC
had de-listed or declared as inactive 537 parties since May.
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However, the EC does not have the power to deregister parties under the Representation of the
People Act, 1951 — a power it has sought many times by writing to the Law Ministry.
A senior ECIofficial said action would have been taken against the SDPI had it been named as
an affiliate of PFI, but it wasn’t named as on Wednesday, making it unlikely to face any action at
the moment.
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Condemns PFI ban

Though the SDPI has distanced itself from the PFI, it issued a statement on Wednesday
condemning the ban. The party said in a statement that the “decision of the Union BJP
government banning PFI and its associate organisations is a direct blow on democracy and the
rights of people enshrined in Indian Constitution”.
SDPI’s national general secretary Elyas Thumbe told The Hindu that the statement was issued
as the Ministry’s action was undemocratic and the PFI was an organisation that worked to uplift
and empower minorities.
He said the SDPI was a “secular organisation as it has members from all communities” and so
far the party had not received any query from the ECI or any probe agency.
He said the SDPI had elected members in municipal corporations and gram panchayats in
Kerala, Tamil Nadu, Rajasthan, Andhra Pradesh, Bihar, Madhya Pradesh, Karnataka and West
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Bengal.
Asked about the government’s charge that the SDPI activists were involved in criminal activities,
Mr. Thumbe said, “Terror accused Pragya Singh Thakur is an elected member of Lok Sabha.
There are thousands of members in a political party and the party is not responsible for the
criminal activities of its members. Around 43% members in Lok Sabha have criminal record, why
Congress and BJP are not blamed?”
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JAMAAT TERMS BAN SELECTIVE, JAMIAT MAINTAINS
SILENCE
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The countrywide ban on the Popular Front of India (PFI) and the arrest of its top leaders has
divided the leading Muslim organisations.
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While the Jamiat Ulama-e-Hind has maintained silence on the issue, insisting it has “nothing to
do with PFI”, the Jamaat-e-Islami Hind has asked the government to revoke the ban, calling it
“selective, discriminatory and biased”.
A Jamiat spokesman steered clear of the ban on the PFI, holding, “We are neither with them nor
against them. We would not like to say more. Let the law take its course.”
Navaid Hamid, president of the Majlis-e-Mushawarrat, called the raids and arrests “deplorable”.
“It shows the government’s desperation to divert contry’s attention from real issues. All should
condemn it in one voice. Hope the organisation will get justice from courts,” Mr. Hamid said.
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The viewpoint was reiterated by the Jamaat-e-Islami. “Banning an organisation is neither a
solution nor does it suit a democratic society. The culture of banning the organisations is in itself
a clear violation of the fundamental rights protected by the Constitution and goes against the
democratic spirit and basic civil liberties,” Syed Sadatullah Hussaini, the Jamaat’s president told
the media.
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Mr. Hussaini said the Jamaat too had its differences with the PFI over many issues. “We have
also opposed them on several counts but that is not the reason to ban an organisation and
harass its cadre. It is the duty of the police and administration to maintain law and order in the
country. If any individual breaks the law or commits any crime the individual can be prosecuted
and dealt as per the provisions of law.”
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