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GUBERNATORIAL PROCRASTINATION IS
UNREASONABLE
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM
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‘Not fixing any time line does not and cannot mean that the Governor can indefinitely sit on the
Bill that has been passed by an Assembly’ | Photo Credit: The Hindu
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A Bill passed by the State Assembly becomes law only after it is assented to by the Governor.
The Governor being a part of the State legislature, the process of law making is complete only
when he signs it, signifying his assent. In all democratic countries, similar provision exists in their
constitutions. It may look a bit strange that the law-making body does not have the final say in
the process of law making and the Bill it passes gets transformed into law only when the
Governor assents to it. Thus, the Governor’s assent becomes the most crucial act in the whole
law-making process.
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But the Governor’s assent has, of late, become a controversial issue in at least two States —
Kerala and Tamil Nadu. In Tamil Nadu, the Governor forwarded the Bill for exemption from the
National Eligibility cum Entrance Test (NEET) to the President after considerable delay. In
Kerala the situation has become a bit curious with the Governor publicly announcing that he
would not give assent to the Lokayukta Amendment Bill and the Kerala University Amendment
Bill. Such actions by Governors throw the legislative programmes of governments out of gear
because of the uncertainty surrounding the assent. Therefore, the question of whether a
Governor is permitted by the Constitution to cause uncertainty in the matter of giving assent to
the Bills passed by State legislatures assumes great importance.
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Article 200 of the Constitution provides certain options for the Governor to exercise when a Bill
reaches him from the Assembly. He may give assent or he can send it back to the Assembly
requesting it to reconsider some provisions of the Bill, or the Bill itself. In this case, if the
Assembly passes the Bill without making any change and sends it back to the Governor, he will
have to give assent to it. This provision contained in Article 200 (proviso) unambiguously affirms
the primacy of the legislature in the legislative exercise. The third option is to reserve the Bill for
the consideration of the President. The provision concerned makes it clear that a Bill can be
reserved for the consideration of the President only if the Governor forms an opinion that the Bill
would endanger the position of the High Court by whittling away its powers. The Constitution
does not mention any other type of Bill which is required to be reserved for the consideration of
the President. Nevertheless, the courts have conceded a certain discretion to the Governors in
the matter of sending Bills to the President. The fourth option, of course, is to withhold the
assent. But it is not normally done by any Governor because it would be an extremely unpopular
action. The legislature reflects the will of the people and is the constitutionally designated body
to make laws. If the Governor who does not reflect in any way the aspirations of the people of
the State refuses assent, and thereby defeats the legislative programme of the elected
government, it would be against the spirit of the Constitution. The fact that the Constitution does
not mention the grounds on which a Governor may withhold assent to a Bill shows that this
power should be exercised by the Governor extremely sparingly and after very careful
consideration of the consequences of such action.
In this context it would be useful to examine the practice in the United Kingdom. There too royal
assent is necessary for a Bill to be passed by Parliament to become law and the crown has the
power to withhold assent. But it is a dead letter. By practice and usage there is no power of veto
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exercised by the crown in England now. Moreover, refusal of royal assent on the ground that the
monarchy strongly disapproves of the Bill or that the Bill is very controversial is treated as
unconstitutional. In the United States, the President is empowered by the Constitution to refuse
assent and return a Bill to the House but if the Houses again pass it with two thirds of each
House the Bill becomes law.
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The lesson to be drawn from these practices is that refusal of assent is a practice which is not
followed in other democratic countries. And in some contexts, it is unconstitutional or the
Constitution itself provides a remedy so that the Bill passed by the legislature could become law
even after the refusal of assent.
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The Indian Constitution, however, does not provide any such remedy. The courts too have more
or less accepted the position that if the Governor withholds assent, the Bill will go. Thus, the
whole legislative exercise will become fruitless. It does not square with the best practices in old
and mature democracies.

ac
k

IA

In this context, a legitimate question that arises is whether the government of a State can
challenge the refusal of assent by the Governor in a court of law. Article 361 of the Constitution
prohibits the court from initiating proceedings against a Governor or the President for any act
done in exercise of their powers. They enjoy complete immunity from court proceedings. It is in
fact a unique situation where a government is placed in a situation of having to challenge a
Governor’s action of withholding assent to a Bill. It may be noted that the Governor while
declaring that he withholds assent will have to disclose the reason for such refusal. Being a high
constitutional authority, the Governor cannot act in an arbitrary manner and, therefore, will have
to give reasons for refusing to give assent. If the grounds for refusal disclose mala fide or
extraneous considerations or ultra vires, the Governor’s action of refusal could be struck down
as unconstitutional. This point has been settled by a Constitution bench of the Supreme Court in
Rameshwar Prasad and Ors. vs Union Of India and Anr. The Court held: “the immunity granted
by Article 361(1) does not, however, take away the power of the Court to examine the validity of
the action including on the ground of malafides”.
Also read | Governor is ‘but a shorthand expression for State government’: Supreme Court
Of course, the court will not be able to direct the Governor to act in a particular way. Invalidation
of the refusal to give assent to a Bill on the ground of mala fide, etc. leaves such other options to
him to exercise — as mentioned in Article 200.
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It is claimed that since the Constitution does not fix any timeline for the Governor to decide the
question of assent, he can wait for any length of time without doing anything. This is illogical and
militates against the constitutional scheme in respect of law making by the legislatures. Not
fixing any time line does not and cannot mean that the Governor can indefinitely sit on the Bill
that has been passed by an Assembly. Article 200 does not contain such an option. The
Governor is required to exercise one of the options mentioned in that Article. We must
understand the purpose of giving options is for the authorities to exercise one of them and not to
do something which is not an option at all. All constitutional authorities are required to act in a
reasonable manner. Unreasonable acts are unsustainable in law.
P.D.T. Achary is former Secretary General, Lok Sabha
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DON’T LURE, BUT PERSUADE: THE HINDU EDITORIAL
ON IMPARTING FISCAL RATIONALE FOR POLL
PROMISES
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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The Election Commission of India’s proposal to require political parties to disclose the financial
implications of the promises they make in their manifestos will add meaning and depth to
electoral campaigns. The idea that parties should communicate to electors the fiscal rationale for
promising delivery of goods or services that would involve a significant outgo from the
exchequer is already part of the Model Code of Conduct from 2015. The ECI is now proposing a
proforma for such disclosures. If parties agree and the idea is included in the Model Code, they
will have to spell out the section of society that a particular promise is targeted at, the extent of
coverage and the number of likely beneficiaries, and the cost of implementing it. They must also
spell out how the required resources will be raised. To give the parties an idea of the fiscal
challenge that their promised schemes may pose, the Centre and the States have been asked to
disclose details of the budget revenue receipts and expenditure as well as the outstanding
liabilities. The information, it is believed, will provide a framework under which a manifesto can
be assessed by the voter from the perspective of its financial viability. It may also make parties
treat manifesto preparation as a responsible exercise meant to persuade rather than lure the
voter.

cr

ac
k

There is bound to be some resentment among sections of the political class. It may be argued
that the ECI should not get into the nitty-gritty of manifesto formulation, especially the manner of
its implementation, as that will be the political and administrative responsibility of the party that
comes to power on the basis of its promises. The guideline itself arose from a Supreme Court
judgment in 2013, upholding the right of parties to make electoral promises even if they involved
distribution of consumer goods. It was held that such a promise would not amount to a corrupt
practice, and as long as these were financed by budgetary allocations cleared by the legislature,
they could not be invalidated. The Court also suggested that to prevent extravagant promises
from upsetting the electoral level playing field, the ECI could lay down some guidelines. In
practice, however, the ECI’s guidelines did not elicit enough information, as parties made only
routine and ambiguous disclosures. If implemented, detailed financial disclosures may help in
informed voter choice, as rival parties are likely to subject manifesto promises to intense
scrutiny. It may also have a more meaningful impact, be it positive or negative, on the prospect
of a party winning over the electorate with a single flagship promise.
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BATTLE FOR THE SENA: ON EC FREEZING SHIV
SENA’S NAME AND SYMBOL
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
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In an interim order on Monday, the Election Commission of India (ECI) has allotted
‘Balasahebanchi Shivsena’ as the party name for the Eknath Shinde faction of the Shiv Sena,
also asking it to furnish a fresh list of three symbols by Tuesday. The name and the ‘bow and
arrow’ symbol had also been claimed by Mr. Shinde, the Maharashtra Chief Minister. The ECI’s
preceding decision to freeze the name and the symbol of the Shiv Sena has followed precedent
— in earlier cases of splits in the All India Anna Dravida Munnetra Kazhagam and the Lok
Janshakti Party, the commission had kept the symbols suspended until a final decision on the
contesting claims of rival factions could be taken. Symbols are more than symbolism for political
parties after years of mutual association. In some cases, symbols may even carry some political
meaning — as in the case of the Rashtriya Janata Dal’s ‘lantern’ and the Samajwadi Party’s
‘bicycle’. The Shiv Sena may have felt the ‘bow and arrow’ went well with its constant need to
appear combative and strident. That inheritance is now the central element of the dispute
between the two factions. Though the ECI has frozen it, the legal battle for the symbol and the
name will continue. Both factions are marshalling facts and fiction in support of their claims and
the ECI has a tough task in determining which side gets to own the Sena brand. Mr. Shinde is
an ally of the Bharatiya Janata Party (BJP) that is in power at the Centre. Who gets to inherit the
legacy of Bal Thackeray has a huge bearing on the political fortunes of both.
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Though there is a legal battle for the name and symbol of the Shiv Sena, the inheritance will be
fundamentally settled through politics. Whichever faction will be seen as the more real Shiv
Sena by the public will win the battle, regardless of who gets to keep the symbol and the name.
Therefore, both factions are leaving no stone unturned to demonstrate their public support. The
Dussehra rally, the most notable event on the Sena annual calendar, had two iterations this year
— one addressed by Mr. Thackeray at the traditional venue of Shivaji Park, and the other by Mr.
Shinde six kilometres away. The first electoral test for the factions will be on November 3, the
date of the Andheri East Assembly segment by-election. The Thackeray faction will be facing off
with the BJP candidate who is backed by the Shinde faction. Mr. Thackeray has inherited the
name of his father and Sena founder, Bal Thackeray, but his style and character may be a bit
too modest for the party’s reputation. Mr. Shinde on the other hand may lack the name, but is
equipped for the street battles that have made the Sena. It is unlikely that both factions will
survive over the long term: the symbol might not be enough to decide the winner, but it will have
more than a symbolic value for the faction still standing after the slugfest.
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JUDGE WHOSE DISSENT OPINIONS ARE AS
POWERFUL AS HIS ORDERS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Justice D.Y. Chandrachud, who sees dissent as the “safety valve of democracy”, is known for
his profound judgments and dissenting opinions which prick the conscience of the powerful and
challenge the regressive while displaying ability, conscientiousness and a high sense of justice.
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His minority views on the Bench of the court are as incisive as his concurring opinions. Both
examine and question settled beliefs and opinions in society, politics and religion. They demand
a fresh outlook and trigger the hope of reform.
“Deprivation of liberty even for a single day is one day too many,” he wrote about the plight of
the burgeoning population of undertrials languishing in jails across the country.
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Justice Chandrachud’s judgment recognising privacy as a fundamental right became a gamechanger which led to the decriminalisation of Section 377 of the Indian Penal Code (consensual
adult homosexual relationships). His words “it is difficult to right a wrong by history. But we can
set the course for the future” suggest more to come. The historic dissent of the Aadhaar policy,
which said the scheme reduced a person to a 12-digit number, overshadowed the main
judgment.
His was the sole dissenting opinion upholding the rights of five activists arrested in the Bhima
Koregaon case. He reminded the judiciary that dissent cannot be sacrificed at the altar of
conjectures.
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“Dissent is a symbol of a vibrant democracy. Voices in opposition cannot be muzzled by
persecuting those who take up unpopular causes,” Justice Chandrachud wrote in his minority
opinion.
A common theme in Justice Chandrachud’s judgment is an effort to ensure the rights and
choices of women in society and workspaces.
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In the Hadiya case, the judge held a person’s right to choose a religion and marry as an intrinsic
part of her meaningful existence. In the Sabarimala judgment, the judge held that women of
menstrual age had the right to enter the temple. He held that immunising customs and usages
took away the primacy of the Constitution.
He was also part of the Bench which unanimously upheld the right of the Hindu side to the title
of the disputed Ram Janmabhoomi land. He had also authored the judgment which concluded
that Judge Loya died of natural causes and dismissed PIL petitions alleging foul play.
He reminded the judiciary that dissent cannot be sacrificed at the altar of conjectures
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‘NEW SYMBOL ASSOCIATED WITH SHIVAJI’
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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Maharashtra CM Eknath Shinde on Tuesday said the ‘two swords and shield’ symbol allotted to
his party, the Balasahebanchi Shiv Sena, by the EC was associated with Maratha king
Chhatrapati Shivaji Maharaj and also the old Sena.
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THE COURT AND THE PROBLEM WITH ITS COLLEGIUM
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

‘We may also ask why there have been no appointments from the category of distinguished
jurists which Article 124 of the Constitution contemplates’ | Photo Credit: V.V. KRISHNAN
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Once again the collegium of the Supreme Court of India is in the news, and once again for the
wrong reasons. This time, it is because of the difficulty that its five judges have in getting
together for one meeting. The Chief Justice of India, Justice U.U. Lalit, assumed office on
August 27, 2022. He has a short tenure and demits office on November 8, 2022. Nevertheless,
he tries to set a scorching pace. He constitutes as many as five Constitution Benches to hear
extremely important matters which his predecessors put on the back burner. The CJI also takes
it upon himself to fill six vacancies in the apex court. He sets in motion the procedure
contemplated for the collegium of the Supreme Court which is enshrined in the Memorandum of
Procedure of 1999.
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A meeting was held on September 26 at which all the five members of the collegium were
present. They decided affirmatively on one candidate, Justice Dipankar Datta, now Chief Justice
of the Bombay High Court. There are several other names under consideration for the remaining
slots, and these include four Chief Justices of High Courts and one lawyer practising in the
Supreme Court. This is deferred to September 30. However, the meeting on September 30 is
not held because Justice D.Y. Chandrachud, the seniormost puisne judge and in line to be the
next CJI, sits in court till 9.30 p.m. Since the meeting cannot be held as scheduled, the CJI tries
to obtain approval by circulation. Two judges accord approval but Justice Chandrachud and
Justice Nazeer withhold approval. Apparently they do not object to the names but object to the
procedure of circulation. In the meantime there is a letter from the Law Minister asking the CJI’s
view on the appointment of his successor. With that the curtain is brought down on the proposed
appointments. For some reason no one can fathom, the CJI’s collegium becomes a lame duck
during his last month, while his court retains every power till the last minute of his last day in
office.
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If this was any other body conducting business for selecting the highest officers for the
organisation, those in charge would face both questions and flak. Simply put, since the matter is
of obvious importance, why could not five people who work in the same building meet the next
day, or the day after, to conclude the business? If meeting in person was so difficult, surely we
are all used to online conduct of business. The court itself has been quite proficient in
conducting judicial work online for many months after COVID-19 struck us. If any of the names
are not good enough, why not say so in circulation? If they were good enough, then why not just
make the appointments by following any procedure feasible, whether personal meeting,
circulation or online meeting? If business has to be done, then there appears to be no good
reason why it did not get done.
The problem, as has been the problem with the collegium, is that there is nobody in it to ask
these questions. Time and again, it has been widely commented that this is an extraconstitutional or non-constitutional body brought in force by judgments of the Supreme Court
virtually wresting the power of appointment of judges. The Constitution of India gave the last
word to the President of India but mandated consultation with the Court. These judgments give
the last word to the Court mandating consultation with the government. Not only that, what
makes the problem even worse is that there is no seat in the collegium for any non judge —
neither from the executive, the Bar or anywhere else. In other words, there is no one to offer
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suggestions or raise questions or even to observe what is going on.
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In 2014, Parliament by unanimity — mark the word unanimity — backed by State legislatures
enacted the National Judicial Appointments Commission (NJAC); it comprised three judges, the
Law Minister and two eminent persons to handle the task of appointing judges. By a 4:1
majority, the Supreme Court struck that down, setting at naught the entire legislative will of the
country which was trying to reverse a constitutional coup. If the Court was concerned about
being overruled in appointments, it could have just tinkered with and read down the Act, deleted
the second eminent person and thus secured a situation where the judges were in the majority.
This would have secured judicial primacy, provided for some executive involvement as well as
had one person representing a larger public constituency. The point is that this will at least
provide a place at the table for the question why and the question why not to be asked. There
can be accountability and perceived performance only when these questions can be asked and
have to be answered. Otherwise there will be insularity and opacity.
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In recent times, the Government seems to have given up on pursuing the commission for judicial
appointments. One wonders why. Perhaps the answer partly lies in successive collegiums not
putting forth names anathema to the Government, notably that of Justice Akil Kureshi (he retired
in March as the Chief Justice of the Rajasthan High Court). This is hardly a satisfactory solution.
It is time to revisit this question and secure a better, broad-based and transparent method of
appointing senior judges to the High Courts and the Supreme Court. While doing so, we may
also ask why there have been no appointments from the category of distinguished jurists which
Article 124 of the Constitution contemplates. Appointments to the top court seem to be the
preserve of judges from the High Courts with a handful of appointments from the Bar. Surely
some nodding acknowledgement should be given to a specific provision made by the founding
fathers in the Constitution. Or is it the view that in all these years we have produced no
distinguished jurist worth the name?
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Sriram Panchu is Senior Advocate, Madras High Court
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EC DROPS ORDER TO ENROL OUTSIDERS IN J&K
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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The Jammu election officer on Thursday withdrew an order directing tehsildars to enrol outsiders
living in Jammu district for over a year as voters in the ongoing exercise of revision of electoral
rolls in the Union Territory (UT) ahead of the Assembly polls. A senior official from the Jammu
administration told The Hindu that the order issued two days ago “stands withdrawn”. However,
the details of the fresh order was not made public till late Thursday evening.
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Avny Lavasa, District Election Officer and Deputy Commissioner, Jammu, had authorised
tehsildars to issue certificate of residence to those residing in Jammu for more than a year “to
facilitate their entry in the ongoing special summary revision of electoral rolls”.
“For categories like homeless Indian citizens, who are otherwise eligible to become electors but
do not possess any documentary proof of ordinary residence, electoral registration officers shall
designate an officer for field verification,” the order read.
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The submission of the final electoral roll in J&K has been fixed from October 31 to November 25.
This will prepare the ground for the Assembly elections in the UT of J&K, which was split into
two UTs on August 5, 2019, and its special constitutional position struck down. J&K has been
under governor’s rule since 2018 and saw the last Assembly elections in 2014.
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ISSUE WILL HAVE SC’S ATTENTION, SAYS CONGRESS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court’s split verdict in the hijab case will continue to attract the court’s attention,
the Congress said on Thursday. The Bharat Jodo Yatra, it added, will keep demanding
accountability from the government.
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“The Supreme Court’s split verdict in the hijab case means that the matter will continue to attract
the court’s attention. Meanwhile, the Bharat Jodo Yatra will continue to demand accountability
from Prime Minister Narendra Modi on rising economic inequality, social polarisation and
political dictatorship,” Congress general secretary Jairam Ramesh said in a tweet in Hindi.
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WILL BONDS REVEAL FUND SOURCE, SC ASKS GOVT
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The exchange came hours before the announcement of date for the Assembly election in
Himachal Pradesh.
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Mr. Sibal said the court should consider the cardinal issue of the impact of electoral bonds on
Article 324. “Free and fair elections are central to a democracy. It is the basic structure… Now
an opaque way of funding political parties where you do not even know who is funding whom
destroys the very concept of Article 324. This is a matter for a larger Bench,” he argued.
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Justice Gavai indicated that the court should first hear on whether the case should be referred to
a larger Bench. He said it was the prerogative of the CJI to form a larger Bench, if required. The
court scheduled the hearing on December 6.
Mr. Bhushan flagged three important issues highlighted in the petitions. He said, besides the
question of validity of electoral bonds, separate petitions have questioned whether or not
political parties came under the ambit of the RTI Act. He said the third issue was the challenge
to the retrospective amendments made to the FCRA.
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CENTRE SAYS ELECTORAL BONDS SCHEME IS
TRANSPARENT AS SC SEEKS CLARITY ON FUND
SOURCES
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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The Supreme Court on October 14 asked the government whether the electoral bonds system
reveals the source of money pumped in to fund political parties even as the Centre maintained
that the scheme is “absolutely transparent”.
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“Is it transparent? Does the system provide from where the money comes?” Justice B.R. Gavai,
heading a Bench comprising Justice B.V. Nagarathna, quizzed the government.
“The methodology of receiving money is absolutely transparent… It is impossible to get any
black or unaccounted money in… To say that this [electoral bonds scheme] affects democracy
may not hold water. We will take Your Lordships through this step-by-step,” Solicitor- General
Tushar Mehta replied for the government.
The exchange came hours before the announcement of date for the Assembly election in
Himachal Pradesh.
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Senior advocate Kapil Sibal, for the petitioners, said the scheme affected the very idea of free
and fair elections provided under Article 324 of the Constitution.
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“They have been issuing electoral bonds before every State elections,” advocate Prashant
Bhushan, also for the petitioners’ side, interjected.
“Free and fair elections are central to a democracy. It is the basic structure… Now an opaque
way of funding political parties where you do not even know who is funding whom destroys the
very concept of Article 324. This is a matter for a larger Bench,” Mr. Sibal argued.
The court scheduled the hearing on December 6.
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JUSTICE CHANDRACHUD APPOINTED THE 50TH
CHIEF JUSTICE OF INDIA
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Justice D.Y. Chandrachud
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President Droupadi Murmu appointed Justice D.Y. Chandrachud as the 50th Chief Justice of
India (CJI), Union Law Minister Kiren Rijiju said on Monday.
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Justice Chandrachud will take oath on November 9, a day after incumbent CJI Justice Uday
Umesh Lalit demits office on attaining the age of 65.
“In exercise of the power conferred by the Constitution of India, Hon’ble President appoints Dr.
Justice DY Chandrachud, Judge, Supreme Court as the Chief Justice of India with effect from
9th November, 22,” Mr. Rijiju tweeted.
While Justice Lalit has a brief tenure of 74 days, Justice Chandrachud will serve as the CJI for
two years. He will demit office on November 10, 2024.
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Justice Chandrachud, presently the seniormost Supreme Court judge after Justice Lalit, was
elevated to the Supreme Court on May 13, 2016. Before his appointment to the top court,
Justice Chandrachud served as the Chief Justice of Allahabad High Court from October 31,
2013.
He also served as a judge of the Bombay High Court from March 2000 to October 2013.
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Notable judgments

His notable Supreme Court judgments include recognising the right to privacy as a fundamental
right, decriminalisation of Section 377 of the Indian Penal Code and allowing women to enter
Kerala’s Sabarimala temple, among others.
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OPEN TO DIFFERENT VOICES
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

m

It was an evening at the Indian Institute of Technology (Delhi) campus. Supreme Court judge,
Justice D.Y. Chandrachud, was listening intently to a student’s question. The query was both
simple and tricky. Simple, if you are honest. Tricky, if you beat around the bush. The student
wanted to know about judicial bias. Justice Chandrachud characteristically took the honest
route. He said a judge has to first accept his or her own bias. This acceptance is the first step
towards fairness on the Bench.
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Justice Chandrachud’s spirit of self-search and self-reproach, necessary for a man who has
been summoned to interpret or very often shape the law, may be the product of years of study,
introspection and, of course, a unique legacy.
The Chief Justice-designate of India has, as many view, enjoyed a head-start. His father, Justice
Y.V. Chandrachud, was one of the longest serving Chief Justices of India. A young
Chandrachud must have observed his father's work from very close quarters, especially during
the tumultuous times of Emergency, shortly after which he became the 16th CJI.
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Justice Chandrachud believes that isolation in the name of judicial independence could be a
double-edged sword for judges. The secret was to strike a balance between solitude and a
detached sociability.
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He disclosed his habit of reading narratives which were not “mainstream discourse”. “Reading
across disciplines is one very important way that we (judges) don’t lose touch with reality. A
judge should open his mind to different voices, only then would the thought process get refined,”
he had said.
Erosion of democracy
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Justice Chandrachud sets great store in a judge’s ability to foresee democratic erosion. He says
the subversion of constitutional democracy does not happen with sweeping changes but through
very small, incremental changes, which if left unguarded open up the danger of eventually and
cumulatively affecting the democratic polity. “No case is too small… even if the case deals with
the free speech of one individual”. A judge, he said, should read a case not just through the eyes
or the mind, but also through intuition and go beyond the legalese to spot the human problem
lying hidden somewhere among the pages.
It is this ability to travel beyond the strict confines of law that led to Justice Chandrachud's
judgment recognising privacy as a fundamental right and his historic dissent of the Aadhaar
policy. While upholding the rights of activists in the Bhima Koregaon case, the Justice said
persecution was not the answer to dissent. “Voices in opposition cannot be muzzled”.
One of the prominent themes of Justice Chandrachud’s judgments have been women’s rights.
He once said his views were forged by his early days on the Bench at Bombay High Court sitting
with Justice Ranjana Prakash Desai and dinner discussions at home.
In the Hadiya case, the judge held that a person’s right to choose a religion and marry as an
intrinsic part of her meaningful existence. Justice Chandrachud broke the glass ceiling in a
judgment decriminalising adultery by championing the sexual autonomy of women within
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marriage. In his Sabarimala judgment, he held that women of menstrual age had the right to
enter the temple while holding that customs which violate fundamental rights cannot claim
immunity.
Recently, Justice Chandrachud declared that unmarried women with 20 to 24 weeks of
pregnancy should get the same access to safe and legal abortion as married women.

m

An Economics (Honours) graduate from St. Stephen’s College in New Delhi. Justice
Chandrachud obtained his LLM degree and a Doctorate in Juridical Sciences (SJD) from
Harvard Law School, U.S. He began his judicial career as a judge of the Bombay High Court
and was later appointed Chief Justice of the Allahabad High Court. He was appointed judge of
the Supreme Court on May 13, 2016.
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Justice Chandrachud will take over as the top judge of the country on November 9.
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Kerala Governor Arif Mohammed Khan has declared that he is withdrawing his pleasure as far
as Finance Minister K.N. Balagopal is concerned. He expects constitutionally appropriate action
by Chief Minister Pinarayi Vijayan. In other words, Mr. Khan wants Mr. Balagopal dismissed for
remarks that he sees as seditious, undermining national unity and stoking regionalism. However,
Mr. Vijayan has rejected the demand. It is difficult to agree with the Governor’s assessment that
an observation that those who had seen only universities in Uttar Pradesh would not understand
universities in Kerala is seditious or goes against national unity. In normal circumstances, when
the Governor conveys his displeasure with a Minister’s conduct, it will have considerable
persuasive value. However, in the backdrop of the unrelenting acrimony between Raj Bhavan
and the Cabinet, it may have not evoked any serious response. Needless to say, the polite
phrase in the Constitution that applies the doctrine of pleasure to a Minister’s tenure is nothing
more than a reference to the will of the Chief Minister on the continuance or dismissal of a
member of his ministerial Council.
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This constitutional position, however, does not mean that the underlying controversy over the
appointment of Vice-Chancellors to universities in Kerala can be brushed aside. After the
Supreme Court set aside the appointment made in the A.P.J. Abdul Kalam Technological
University, Thiruvananthapuram, Mr. Khan directed nine other V-Cs to resign, flagging what he
felt were similar legal infirmities in their appointment. His point was that just as it was in the case
before the apex court, these V-Cs too were either appointed by the submission of a single name
by Search Committees (instead of a panel of three to five names, as required under University
Grants Commission regulations), or were chosen by committees that included the State’s Chief
Secretary. The Governor/Chancellor was obviously wrong in fixing a short deadline for their
resignation, and he subsequently converted the communication into show-cause notices to
them, asking them to explain why their appointments should not be deemed illegal. It is a
separate legal question whether the judgment in the case of one V-C is automatically applicable
to all others. However, given its potential for litigation, the sooner the university statutes in
Kerala are brought in line with the UGC regulations, the better. However, there is no doubt that
Governor-Chancellors should not conflate their statutory powers to handle university matters
with their constitutional role in Raj Bhavan. The tussle makes a good case for why Governors,
whose overtly political functioning is an uneasy fact of political life, should not be tasked with
being Chancellors.
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