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CMS ASSURE CJI RAMANA OF BETTER COURT
SECURITY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Chief Ministers of various States on Saturday assured Chief Justice of India (CJI) N.V. Ramana
that security at court complexes, including District Courts, would be improved on the lines of a
two-tier security system followed in Jammu and Kashmir but there was no consensus on setting
up a National Judicial Infrastructure Authority (NJIA) to decide on judicial infrastructure.

S.
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Such a body would be created at the State level where the Chief Minister of a particular State
along with the Chief Justice of the High Court would decide on infrastructure.
Addressing a joint press conference along with Law Minister Kiren Rijiju after day-long
deliberations of the conference of Chief Ministers and Chief Justices, the CJI also pointed out
the bottlenecks in using regional language in courts.
Both Justice Ramana and Prime Minister Narendra Modi had spoken about using local language
in courts during the inaugural session.

IA

Justice Ramana said, “Sometimes some of the judges are not familiar with the local language
and the Chief Justice [of a High Court] will always be from outside.”
The CJI said a full Bench of the Supreme Court in 2014 had rejected a plea to use local
language in courts but the debate resurfaced as Tamil Nadu raised the issue of using regional
language in judicial proceedings.
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“We do not have the technology or systems where the entire records have to be translated to
local language or from local language to English. The logistic support is the biggest problem...
We cannot implement reform in one day. I think it will happen only over a period of time,” the
Chief Justice of India noted.
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THE DALIT YOUNG TURK
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties
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The 41-year-old Jignesh Mevani dons many hats: prominent Dalit activist, outspoken lawmaker,
former journalist and lawyer, to just name a few. Often in the headlines, Mr. Mevani was recently
arrested by the Assam Police that came all the way from Kokrajhar to Palampur in north Gujarat
over a tweet he posted criticising Prime Minister Narendra Modi.
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As soon as he was granted bail, he was rearrested in a case of misbehaving with a
policewoman. The local court in Assam, while granting him bail in the second case, has come
down heavily on the police for foisting the false case against him. At the time of his arrest from
Gujarat, Mr. Mevani said: “I will fight this. I will not relent or bow down.”
That’s Mr. Mevani for beginners — a relentless fighter. In 2016, he hogged headlines when he
spearheaded a movement in support of the rights of the Scheduled Castes in Gujarat following
the public torture and flogging of Dalits in Una by self-proclaimed cow vigilantes for allegedly
skinning a dead cow in the Saurashtra region.

IA

As a founder member of the Una Dalit Atyachar Ladat Samiti (Committee to fight atrocities
against Una Dalits) and the Rashtriya Dalit Adhikar Manch, Mr. Mevani took out a Dalit Asmita
Yatra from Ahmedabad to Una, in which more than 15,000 people participated. Taking a pledge
to give up their traditional caste-based occupation of removing cow carcasses, thousands of
Dalits from across the State came together and demanded justice for the Una victims.
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The 370-km protest march culminated on August 15, 2016, in a massive convention in Una
where Mr. Mevani gave a fiery speech, asking the community members to unite and fight for
their rights, a path shown by Dr. Ambedkar.
Land for Dalits
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During the campaign, he demanded that every landless Dalit in the State be given five acres of
land, which, according to him, is rightfully theirs. Since 2015, knocking on the door of courts to
protesting on the streets in the name of ‘rasta roko’ and ‘rail roko’, Mr. Mevani has pursued
cases of Dalits who have been allotted land on paper but not given physical possession of the
same.
To continue his activism, Mr. Mevani quit his job as a journalist in a weekly and joined hands
with the Jan Sangharsh Manch founded by the late Mukul Sinha. Sinha, a human rights activist
and lawyer, asked him to get a law degree to be better equipped to fight for the rights of
marginalised sections. In Gujarat, a State with around 7% Dalit population, Mr. Mevani has
emerged as the leader of the Ambedkarite movement.
The success of Una protest march catapulted him onto the national stage, and he soon emerged
as a powerful voice of Dalits and other marginalised communities. In 2017, he announced that
he would contest the Assembly elections from Vadgam in north Gujarat, which is reserved for
the SCs, as an Independent candidate.
“Friends, I m contesting from Vadgam-11 seat of Banaskantha district of Gujarat as an
Independent candidate. We shall fight, we shall win,” he tweeted on November 27, 2017
announcing his entry into electoral politics. To pave the way for his victory, the Opposition
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Congress decided to shift its sitting MLA from Vadgam, which has a sizeable population of Dalits
and minorities, besides OBCs. Mr. Mevani defeated the BJP’s Vijay Chakravarti by 19,696
votes.
Born to a middle-class family with both parents working in clerical jobs in government, he grew
up in the Dalit-populated Meghaninagar area of Ahmedabad and studied in Gujarati-medium
schools. He later joined HK Arts college in Ahmedabad, where he got attracted to drama and
theatre, thanks to Saumya Joshi, a poet and playwright, who was a faculty member in the
college.
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In 2021, he joined the Congress. Before joining the Congress, he had said he had respect for its
ideology and joining the party “will give more strength in fighting against the BJP in the coming
Assembly election and the 2024 Lok Sabha election.” Before the Una agitation, Mr. Mevani had
flirted with the Aam Aadmi Party. He was a spokesman of the party in Gujarat for a short stint.
But irrespective of his political party affiliation, Mr. Mevani has been consistent on two fronts —
his opposition to the BJP and his activism for the rights of the Dalits and other marginalised
communities.
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GOVERNMENTS IGNORING COURT ORDERS, SAYS CJI
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

“The judiciary is also confronted with the issue of the executive willingly transferring the burden
of decision-making to it. Though policy-making is not our domain, if a citizen comes to the court,
with a prayer to address his grievance, the courts cannot say no…,” CJI Ramana said.
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Though all should be mindful of their Lakshman Rekha and the judiciary, least of all, does not
want to interfere in governance if it is done in accordance with law, the “non-performance of the
various wings of the government” and “legislature not realising its full potential” had forced the
courts to intervene in the past, he said. These two factors were burdens the judicial system
could be spared if the government and legislature perked up, he said.
“Ambiguities in legislation add to existing legal issues. If the legislature passes a law, with clarity
of thought, foresight and with people’s welfare in mind, the scope for litigation gets minimised.
The legislature is expected to solicit the views of the public and debate the Bills, clause by
clause, threadbare, before enacting a law,” Chief Justice Ramana said.
Caution on PILs

ac
k

Judicial strength

IA

A constant flow of self-serving cases in the guise of public interest litigation (PIL) petitions take
up precious judicial time. The CJI said PIL pleas, once a well-meaning concept, had slipped into
petitions filed to settle political scores and corporate rivalry. The courts had become “highly
cautious” in entertaining them.

Sanctioned judicial strength continued to be disproportionate to the burgeoning case load faced
by district courts, High Courts and the Supreme Court. To prove his point, the CJI showed the
difference in statistics in the six years between the last conference in 2016 and the current one.
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He said there were 388 judicial vacancies in various High Courts out of 1,104 sanctioned posts.
The Supreme Court Collegium had made 180 recommendations in 2021, of which 126
appointments were made. Another 50 proposals were still awaiting the Centre’s approval.
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EC SENDS NOTICE TO SOREN OVER OFFICE-OFPROFIT CHARGE
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Hemant Soren

m

The Election Commission has sent a notice to Jharkhand Chief Minister Hemant Soren over an
office-of-profit charge against him for allotment of a mining lease in his name last year, an EC
official said on Monday.
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Under Section 9A of the Representation of the People Act, Mr. Soren could face disqualification
for entering into a government contract. The Opposition BJP in the State had raked up the issue
earlier this year, demanding the resignation of the Chief Minister.
Former Jharkhand Chief Minister Raghubar Das had alleged that Mr. Soren misused his office
by allotting a stone quarrying lease in his name on government land outside Ranchi while he
was also the Mines Minister. Mr. Soren’s party, the Jharkhand Mukti Morcha, has denied the
allegations, saying the mine was never functional and Mr. Soren surrendered the same.

IA

The BJP had made a representation to Governor Ramesh Bais, who then sent a reference to
the EC to examine the matter.
Section 9A of the Representation of the People Act deals with disqualification of a lawmaker for
entering into a government contract.

ac
k

The notice has been issued keeping the provisions of the section in mind. The commission
prima facie has found he violated provisions of Section 9A.
“A person shall be disqualified if, and for so long as, there subsists a contract entered into by
him in the course of his trade or business with the appropriate government for the supply of
goods to, or for the execution of any works undertaken by, that government,” reads the section.
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The EC had recently written to the State government to share the documents related to the
mining lease.
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NO ONE CAN BE FORCED TO GET VACCINATED, SAYS
SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Dr. Puliyel, represented by advocate Prashant Bhushan, argued that certain vaccine mandates
notified by States, including those that made vaccination a precondition for accessing any
benefits or services, were violative of the rights of citizens and unconstitutional.
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The Bench said courts had the authority to review whether the government’s interventions into
the personal autonomy of an individual and right to access means of livelihood met the “threefold” requirements as expounded in the Constitution Bench judgment in K.S. Puttuswamy case
(the judgment which upheld the right of privacy under Article 21).
The three-fold requirements include whether the legality of the limitations imposed by the
government on individual rights presupposes the existence of a law. That is, the limitations
should be backed by a clear statutory law. Second, the need for limitations should be
proportionate to a legitimate state aim. Third, there should be rational nexus between the state’s
objectives for imposing the restrictions and the means adopted to achieve them.
Adverse events

IA

The court directed the Centre to set up a virtual public platform at the earliest to facilitate
individuals and private doctors to report adverse vaccine events without compromising privacy.
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The Bench including Justice B.R. Gavai, in a judgment, held that India’s paediatric vaccination
policy against the COVID-19 virus was in tune with “global scientific consensus” and the
opinions of expert bodies such as the World Health Organization, the United Nations
International Children’s Emergency Fund and the U.S. Centers for Disease Control and
Prevention.
However, the court held that materials published by the government did “not warrant the
impression that the emergency use authorisation for Covishield and Covaxin vaccines was given
in haste without thorough review of the data”.

cr

The court reiterated that subject to the protection of the privacy of individuals, with respect to
ongoing and future trials, “all relevant data to be published under the statutory regime must be
made available to the public without undue delay”.
The court concluded that the Union government’s current vaccination policy met the
requirements and “cannot be said to be unreasonable and manifestly arbitrary”.
The policy reflected the “near unanimous views of experts on the benefits of vaccination in
addressing severe infection, oxygen requirements, hospital and ICU admissions, mortality rate
and stopping of new variants from emerging”.
The court hence “suggested” that, as long as the infection rate remained low or until any new
development or research justified the imposition of “reasonable proportionate restrictions on
unvaccinated individuals”, all authorities, including private organisations and educational
institutions, review their restrictions for the time being.
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DELAY IN BALWANT SINGH’S MERCY PETITION
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

A file picture of Balwant Singh Rajoana, who is sentenced to death in the murder case of former
Punjab CM Beant Singh. | Photo Credit: AKHILESH KUMAR
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The Supreme Court has extended the deadline of April 30 by two months for the Centre to make
a decision on Balwant Singh Rajoana’s mercy petition, which is pending, with excruciating cost
on the prisoner, for the last decade. Balwant Singh was awarded death sentence in the case of
former Chief Minister of Punjab Beant Singh’ assassination in 1995. A mercy petition was
submitted by the Shiromani Gurdwara Parbandhak Committee (SGPC) on his behalf in 2012.
President of India Ram Nath Kovind is to decide the fate of the petition after receiving a proposal
from the Central government. The backdrop of the political history of this case indicates that the
Centre may continue to avoid propelling the fate of Balwant Singh’s mercy petition either way. In
such a case, it may very well rest on the Apex Court to take the matter in its hands and end the
pendency in line with the death penalty jurisprudence in India.
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During his trial, Balwant Singh chose not to defend himself. In his statements, justifying his
actions, he stated that Beant Singh was targeted as he was accountable for numerous deaths
and disappearance of Sikh men in police custody during his tenure as the Chief Minister of
Punjab. The High Court judgment records that Balwant Singh expressed his remorse over the
killings of other “innocent persons”, who died along with Beant Singh. Nevertheless, the death
sentence was imposed on him first by the trial court in 2007, and confirmed by the Punjab and
Haryana High Court in 2010. The sentencing carried out by these courts neglected the Supreme
Court’s mandate in Bachan Singh vs State of Punjab on stating special reasons before imposing
the extreme punishment of death, as opposed to the norm of sentence of life, after their
assessment of aggravating factors and mitigating circumstances, i.e. circumstances related to
the crime and the convict’s life history which exasperate and alleviate respectively, the death
worthiness of the convict. However, in this case, the discussion on sentence by the two courts
was limited to the act of crime and expression of remorse. No mitigating circumstances including
jail conduct, were recognised and appreciated.
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After March 31, 2012 was fixed for his execution, political wrangling took centre stage. In the
uproar among the Sikh community, the community institutions swung into action to find ways to
stall Balwant Singh’s hanging. Shiromani Akali Dal’s (SAD) government in Punjab expressed its
inability to find a hangman and pointed out that the decision on pardoning him would be taken by
the Central government as the crime took place in Chandigarh, a Union Territory. The SGPC
filed the mercy petition on Balwant Singh’s behalf which has remained pending for all these
years.
Balwant Singh has spent 15 years on death row out of the total 27 years of his incarceration. In
these years, he sent several applications under the Right to Information Act to the offices of the
President of India, Central and State governments requesting a speedy decision on the mercy
petitions filed on his behalf.
While the time spent by a prisoner incarcerated should be critical, it is often ignored in the face
of political considerations. In Balwant Singh’s case, the issue of pardoning him by accepting his
mercy petition is taking the risk of appearing in support of a terrorist. Punjab’s politico-religious
movement of the 1980-90, along with an active militancy, brought the Sikh community in a
conflict with larger nationalist sentiments. Balwant Singh’s action is a part of this context. Hence,
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the decision on the mercy petition is rife with dual semantics of hurting a minority community,
which is both a majority and politically powerful in Punjab, or appearing in support of a terrorist
amidst State-propelled hyper nationalism, further amplified by the majoritarian politics of the
BJP.
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The findings of Project 39A’s report ‘Deathworthy’, a study on mental health of prisoners on
death row in India, show that the segregated, alienated and stigmatised experiences of being on
a death row may even result in mental illnesses. Balwant Singh has endured a delay of 10 years
in the decision of his mercy petition. Altogether, he has been imprisoned for 27 years, with
severe toll on his physical and mental health. Yet, the indecision from the executive is likely to
continue, with political considerations dwarfing any legal precepts that are core to decisions on
death penalty cases. In this light, the Supreme Court can step in and commute Balwant Singh’s
death sentence on account of undue delay in disposal of the mercy petition, amounting to torture
and violation of his right to life under Article 21 of the Indian Constitution.
(Baljeet Kaur is Mitigation Investigator with Project 39A, National Law University, Delhi. Views
expressed are personal)
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SC NOT TO DECIDE ON DEFERRED POLITICAL ENTRY
OF OFFICIALS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Legislators, not judges, have to determine whether a cooling-off period is required for
government officials before they join politics and contest elections after retirement.
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This was stated by a Bench of Justices Indira Banerjee and A.S. Bopanna while replying to a
writ petition seeking a direction to the legislature to frame a law imposing a cooling-off period for
retired bureaucrats with political ambitions.
The petitioner, Vivek Krishna, said the need to give time to cool off after retirement was
necessary owing to a high probability that civil servants, while in service, may do favours for
certain parties with an eye on a political future or a high position.
The Bench, in a recent four-page order, categorically said that civil servants would be liable for
stringent action in case of any such breach in ethical standards under the All India Services
(Conduct) Rules of 1968.
Work ethic

IA

“There can be no doubt that civil servants should maintain the highest ethical standards of
integrity and honesty, political neutrality, fairness and impartiality in the discharge of duties,” the
court observed.
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It said that for civil servants, “courtesy, accountability and transparency, integrity, impartiality,
neutrality, transparency and honesty are non-negotiable”.
However, the Bench stated that the court could not make a law to introduce a cooling-off period
for civil servants. The question whether to make such a law or not was best left to the
legislature.

cr

Dismissing the petition, the court observed that the allegations made in it of bureaucrats
deviating from strict norms of political neutrality with a view to obtaining party ticket to contest
elections were “vague, devoid of particulars and unsupported by any materials which could
justify intervention of this court”.
No solid data

“No particulars have been given of the number and/or percentage of erstwhile bureaucrats, who
have contested elections on the ticket of a political party, not to speak of any act on their part,
prior to their retirement, in deviation of the standards required of bureaucrats,” it noted.
The court refused to intervene in the petition, saying it was for the appropriate authorities to
decide whether there should be any rules/guidelines for bureaucrats contesting polls.
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BILL ASSENT, A DELAY AND THE GOVERNOR’S
OPTIONS
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM
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‘The position of a Governor in the constitutional setup in India needs to be clearly understood’ |
Photo Credit: Arunangsu Roy Chowdhury
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The State of Tamil Nadu has been witnessing a confrontation between the elected government
and the State Governor on the question of giving assent to the National Eligibility cum Entrance
Test (NEET) Bill (linked to an all India pre-medical entrance test) passed by the State Assembly.
Giving assent to a Bill passed by the legislature is a normal constitutional act performed by the
Governor. But of late, even such normal acts have become a source of confrontation between
State governments and the Governors. The conduct of Governors in certain States follows a
definite pattern which causes a great deal of disquiet to elected governments as well as to those
who have faith in the constitutional order.
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The position of a Governor in the constitutional setup in India needs to be clearly understood in
order to grasp the significance of the actions as well as responses of Governors in the politicoadministrative contexts emerging from time to time in States. The Governor is an appointee of
the President, which means the Union government. Although Article 154(1) of the Constitution
vests in the Governor the executive power of the State, he is required to exercise that power in
accordance with the Constitution. In other words, the Governor can act only on the aid and
advice of the Council of Ministers. Though there is not much deviation from the language used in
the Government of India Act of 1935 in the context of the powers of the British-era Governors, it
is a settled constitutional position that the Governor is only a constitutional head and the
executive power of the State is exercised by the Council of Ministers. In Shamsher Singh vs
State of Punjab (1974), the Supreme Court had clearly affirmed this position in the following
words: “We declare the law of this branch of our Constitution to be that the President and
Governor, custodians of all executives and other powers under various Articles, shall, by virtue
of these provisions, exercise their formal constitutional powers only upon and in accordance with
the advice of their Ministers save in a few well known exceptional situations”.
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Dr. Ambedkar explained the position of the Governor in the Constituent Assembly as follows:
“The Governor under the Constitution has no functions which he can discharge by himself: no
functions at all.” The Sarkaria Commission restates this position in its report, “it is a wellrecognized principle that so long as the council of ministers enjoys [the] confidence of the
Assembly its advice in these matters, unless patently unconstitutional, must be deemed as
binding on the governor”. In 2016, a five-judge constitution Bench of the Supreme Court (the
Nabam Rebia case) reaffirmed the above position on the governors’ powers in our constitutional
setup.
It may be stated here that this analysis of the Governor’s powers is meant to enable readers to
have a perspective on the issue of the Governor of Tamil Nadu not deciding on the request for
assent to the NEET Bill passed by the Assembly even after the passage of more than two
months. What exactly are the options before the Governor in the matter of giving assent to a Bill
passed by the Assembly?
Article 200 of the Constitution provides for four alternative courses of action for a Governor when
a Bill after being passed by the legislature is presented to him for his assent. Assent of the
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Governor or the President is necessary for a Bill to become law. The Governor can give his
assent straightaway or withhold his assent. He may also reserve it for the consideration of the
President, in which case the assent is given or withheld by the President. The fourth option is to
return the Bill to the legislature with the request that it may reconsider the Bill or any particular
provision of the Bill. The Governor can also suggest any new amendment to the Bill. When such
a message is received from the Governor, the legislature is required to reconsider his
recommendations quickly. However, if the legislature again passes the Bill without accepting any
of the amendments suggested by the Governor he is constitutionally bound to give assent to the
Bill.

m

The Governor of Tamil Nadu returned the NEET Bill to the Assembly for reconsideration of the
Bill. Accordingly, the Assembly held a special session in the first week of February and passed it
again and presented it to the Governor for his assent. He has not assented to the Bill so far.
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In the meantime, some sources in the Raj Bhavan have reportedly said that the Constitution has
not fixed any time line within which to act. This, then, is the crux of the issue. The point that is
made by these sources is that since the Constitution has not fixed any time frame, the Governor
can postpone a decision indefinitely. Needless to say, it is a very wrong view.
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While it is true that Article 200 does not lay down any time frame for the Governor to take action
under this Article, it is imperative on the part of the Governor to exercise one of the options
contained therein. A constitutional authority cannot circumvent a provision of the Constitution by
taking advantage of an omission. The option mentioned in Article 200 is meant to be exercised
by the Governor without delay. The context of Article 200 needs to be understood to be able to
take the correct decision. After a Bill is passed by the legislature, it is sent to the Governor
immediately. Although Article 200 does not say by what time the Governor should take the next
step, it clearly and unambiguously states the options for him to exercise. It is obvious that if the
Governor does not exercise any of those options he will not be acting in conformity with the
Constitution because non-action is not an option contained in Article 200.
But sitting on the Bill after the Assembly has passed it again and sent it to him is impermissible
under the Constitution. Article 200 (proviso) clearly says that when the Assembly reconsiders
the Bill on the recommendations of the Governor and presents it to him, he shall not withhold
assent. The Constitution makers could never have intended that the Governor could sit on a Bill
passed by the legislature for as long as he wants and take advantage of the absence of any
specific time frame.
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In fact, the words used in Article 200 “... it shall be presented to the governor and the governor
shall declare….” indicates that the Constitution requires the Governor to act without delay upon
the presentation of the Bill. The reason is obvious. The legislature passes a Bill because there is
an urgency about it. But if the Governor does not act, the will of the legislature is frustrated. It is
not the constitutional policy to frustrate the legislative will as expressed through the Bill.
Therefore, in view of the mandatory provision in the proviso to Article 200, it is clear that the
Constitution does not permit the Governor to sit on a Bill after the Assembly re-submits it to him
after reconsideration.
Giving assent to a Bill passed by the legislature is a part of the legislative process and not of the
executive power. But the Constitution has by providing for definite options made it obligatory for
the Governor to exercise any of those options without delay. Withholding of assent, though an
option, is not normally exercised by Governors because it will be an extremely unpopular step.
Besides, withholding assent to a Bill by the Governor, an appointee of the President, neutralises
the entire legislative exercise by an elected legislature enjoying the support of the people.
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In the opinion of this writer, this option is undemocratic and essentially against federalism. In the
United Kingdom it is unconstitutional for the monarch to refuse to assent to a Bill passed by
Parliament. Similarly, in Australia, refusal of assent to a Bill by the crown is considered
repugnant to the federal system.
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In our constitutional system, the Governor or the President is not personally responsible for their
acts. It is the elected government that is responsible. Under Article 361, the President or a
Governor is not answerable to any court for anything done in the exercise and performance of
their powers and duties. But when a Governor does not take any decision on a Bill which is put
up for his assent, he is not acting in exercise and performance of the duties cast upon him.

Page 16
Source : www.thehindu.com

Date : 2022-05-04

THE COURT’S BURDEN
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
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It is unfortunate that the proposal by the Chief Justice of India (CJI) for a national judicial
infrastructure corporation with corresponding bodies at the State level, did not find favour with
many Chief Ministers at the recent joint conference of Chief Justices and Chief Ministers. A
special purpose vehicle, vested with statutory powers to plan and implement infrastructure
projects for the judiciary, would have been immensely helpful in augmenting facilities for the
judiciary, given the inadequacies in court complexes across the country. However, it is a matter
of relief that there was agreement on the idea of State-level bodies for the same purpose, with
representation to the Chief Ministers so that they are fully involved in the implementation. The
CJI, N.V. Ramana, who had mooted the proposal some months ago, sought to dispel the
impression that a national body would usurp the powers of the executive, and underscored that
it could have adequate representation of the Union/States. He had flagged the gulf between the
available infrastructure and the justice needs of the people. If his proposal had been accepted,
the available funding as a centrally sponsored scheme, with the Centre and States sharing the
burden on a 60:40 ratio, could have been gone to the national authority, which would allocate
the funds through high courts based on need. It is likely that Chief Ministers did not favour the
idea as they wanted a greater say in the matter.
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Given the experience of allocated funds for judicial infrastructure going unspent in many States,
it remains to be seen how far the proposed State-level bodies would be successful in identifying
needs and speeding up implementation. It will naturally require greater coordination between
States and the respective High Courts. Union Law Minister Kiren Rijiju has promised assistance
from the Centre to the States for creating the required infrastructure, especially for the lower
judiciary. While it is a welcome sign that the focus is on infrastructure, unmitigated pendency,
chronic shortage of judges and the burgeoning docket size remain major challenges. CJI
Ramana flagged some aspects of the Government’s contribution to the burden of the judiciary —
the failure or unwillingness to implement court orders, leaving crucial questions to be decided by
the courts and the absence of forethought and broad-based consultation before passing
legislation. While this may be unpalatable to the executive, it is quite true that litigation spawned
by government action or inaction constitutes a huge part of the courts’ case burden. The
conversation between the judiciary and the executive at the level of Chief Justices and Chief
Ministers may help bring about an atmosphere of cooperation so that judicial appointments,
infrastructure upgradation and downsizing pendency are seen as common concerns.
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Date : 2022-05-05

SC IS LOUD AND CLEAR ON NOISE POLLUTION
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court judgments which govern the use of loudspeakers were intended to protect
citizens from becoming “forced audience” to noise.
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Recent days have seen tensions rise over the use of loudspeakers in temples and mosques.
However, the court, while interpreting the law on the use of loudspeakers in 2005, had made it
clear that it was not concerned with “any religion or religious practices”.
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Legal principle

The court had made it clear that its judgments regulating the use of loudspeakers and timings
were based on the legal principle that “freedom from noise pollution is a part of the right to life
under Article 21 of the Constitution”.

IA

“Noise interferes with the fundamental right of citizens to live in peace and to protect themselves
against forced audience… We are not concerned with any religion or religious practices; we are
concerned only with the fundamental right of the citizens and the people to protect themselves
against noise pollution and forced audiences,” the court had made its intentions clear in its 2005
judgments. The top court had made it clear that nobody, whatever be the religion or purpose,
“can claim a right to create noise even in his own premises which would travel beyond his
precincts and cause nuisance to neighbours or others”.
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“No one can claim a fundamental right to create noise by amplifying the sound of his speech
with the help of loudspeakers,” the court explained.
‘Not a must’

cr

On the use of loudspeakers in religious practices, the top court, in one of the judgments,
reproduced parts of a newspaper column which said the objective of any religion was not to
force anyone to listen to its expressions of faith. The court had said the logic that loudspeakers
were not a must to spread religious devotion appealed to it.
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Date : 2022-05-06

DELIMITATION COMMISSION FINALISES THE
DELIMITATION ORDER TODAY
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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The Delimitation Commission headed by Justice Ranjana Prakash Desai, (a retired Judge of
the Supreme Court of India),and Sh. Sushil Chandra, (Chief Election Commissioner) and Sh. K.
K. Sharma, (State Election Commissioner, Union Territory of Jammu and Kashmir), as ExOfficio members of the Delimitation Commission mettoday to finalise the Delimitation Order for
the Union Territory of Jammu & Kashmir. The Gazette notification for the same has also been
published today.

As per the final Delimitation Order, the following will come into effect from the date to be notified
by the Central Government:Out of the 90 Assembly Constituencies in the region, 43 will be part of Jammu region and 47 for
Kashmir region keeping in view the provisions of Section 9(1)(a) of the Delimitation Act, 2002
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and Section 60(2)(b) of Jammu & Kashmir Reorganization Act, 2019.
After consultation with Associate Members, representatives of political parties, citizens, civil
society groups, 9ACs have been reserved for STs, out of which,6 are in Jammu region and 3
ACs in the Valley.
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There are five Parliamentary Constituencies in the region. The Delimitation Commission has
seen the Jammu & Kashmir region as one single Union Territory. Therefore, one of
theParliamentary Constituency has been carved out combining Anantnag region in the Valley
and Rajouri & Poonch of Jammu region. By this reorganisation each Parliamentary
Constituency will have equal number of 18 Assembly Constituencies each.
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Names of some ACs have also been changed keeping in view the demand of local
representatives.
It may be recalled that the Delimitation Commission was constituted by the Govt. of India, in
exercise of powers conferred by Section 3 of Delimitation Act, 2002 (33 of 2002), for the purpose
of delimitation of Assembly and Parliamentary Constituencies in the Union Territory of Jammu &
Kashmir. The Commission associated in its work, five members of Lok Sabha elected from the
UT of Jammu and Kashmir. These Associate Members were nominated by the Hon’ble Speaker
of Lok Sabha.
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The Delimitation Commission was entrusted with the work of delimiting the Assembly and
Parliamentary Constituencies in the UT of Jammu and Kashmir on the basis of 2011 Census
and in accordance with the provisions of Part-V of the Jammu and Kashmir Reorganisation Act,
2019 (34 of 2019) and the provisions of Delimitation Act, 2002(33 of 2002).
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Having regard to relevant provisions of the Constitution (Article 330 and Article 332) and subsections (6) and (7) of Section 14 of the Jammu and Kashmir Reorganisation Act 2019, the
number of seats to be reserved for the Scheduled Castes (SCs) and Scheduled Tribes (STs) in
the Legislative Assembly of the Union Territory of Jammu and Kashmir was worked out on the
basis of 2011 Census. Accordingly, the Delimitation Commission has reserved nine ACs for STs
for the first time and 07 for SCs. It is worthwhile to mention that the Constitution of erstwhile
Jammu and Kashmir State did not provide for reservation of seats for the Scheduled Tribes in
the Legislative Assembly.
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The Jammu and Kashmir Reorganisation Act, 2019 and Delimitation Act, 2002 laid down the
broad parameters within which the delimitation exercise was to be carried out. However, the
Commission formulated Guidelines and Methodology for delimitation of Assembly and
Parliamentary Constituencies in Jammu and Kashmir, for smooth functioning and effective
results, and the same were followed during the delimitation process.Keeping in view the
geographical features, means of communication, public convenience, contiguity of areas as
various factors enumerated in Section 9(1) of the Delimitation Act, 2002 and the inputs gathered
during the Commission’s visit to the UT from 6th to 9th July 2021, the Commission categorised
all 20 districts into three broad categories i.e. A- Districts having predominantly hilly and difficult
areas, B- Districts with Hill & Flat areas and C- Districts with predominantly Flat areas, giving
margin of +/- 10% of the average population per Assembly Constituency, while proposing
allocation of the constituencies to the districts. The Commission has also, for some districts,
proposed carving out of an additional constituency to balance the representation for
geographical areas having inadequate communication and lack of public conveniences due to
their excessive remoteness or inhospitable conditions on the international border.
The Commission had decided that Constituencies shall be delimited having regard to the
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administrative units i.e. Districts, Tehsils, Patwar Circles, etc, as in existence on 15-06-2020 and
the Commission had communicated to the UT administration, not to disturb the administrative
units as existing as on 15-06-2020 till the completion of the delimitation exercise in the UT of
Jammu and Kashmir. It was ensured by the Commission that every Assembly Constituency shall
be contained entirely in one district and the lowest administrative units i.e. Patwar Circles (and
Wards in Jammu Municipal Corporation) were not broken and were kept in single Assembly
Constituency.
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The Commission took extreme care in identifying the seats reserved for the Scheduled Castes
and Scheduled Tribes in the Legislative Assembly and to locate seats to be reserved for these
communities, as far as practicable, in areas where the proportion of their population to the total
population is the largest, by working out the percentage of Schedule Castes and Scheduled
Tribes population in each Assembly Constituency and identifying the requisite number of
reserved constituencies by arranging them in descending order.
The public sittings were organised in the Capital cities of Jammu and Srinagar on 4th and
5thApril 2022 respectively, which provided an opportunity to the people, public representatives,
political leaders and other stakeholders to express their views. All those who filed objections and
suggestions in response to the public notice were specifically heard. All the suggestions of the
public, given in writing or orally during the public sittings and representations from various
stakeholders were tabulated by the Secretariat of the Commission.
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The Commission conducted a final round of internal meetings to examine all the suggestions
and took decision on the changes to be made in the draft proposals. Most of the representations
regarding the change of names of the proposed constituencies were accepted by the
Commission in view of the public sentiment involved in the same. These name changes included
naming Tangmarg-AC as Gulmarg-AC, Zoonimar-AC as Zaidibal-AC, Sonwar-AC as Lal ChowkAC, Padder-AC as Padder-Nagseni-AC, Kathua North-AC as Jasrota-AC, Kathua South-AC as
Kathua-AC, Khour-AC as Chhamb-AC, Mahore-AC as Gulabhgarh-AC, Darhal-AC as BudhalAC, etc. In addition to these, there were many representations pertaining to shifting of Tehsils
from one AC to another and some of them which Commission found logical were accepted, viz;
shifting of Tehsil Shrigufwara from Pahalagam-AC to Bijbehara-AC, shifting of Kwarhama and
Kunzar Tehsils to Gulmarg-AC and redrawing Wagoora-Kreeri-AC having Kareeri and Khoie
tehsils and part of Wagoora and Tangmarg tehsils, shifting of Darhal Tehsil from Budhal-AC to
Thannamandi-AC. Additionally, there were some requests for minor changes in the territorial
jurisdiction of proposed ACs, which were thoroughly analysed in the Commission and a few of
them, which were logical, have been incorporated in the final Order.
The Delimitation of Assembly and Parliamentary constituencies in the Union Territory of Jammu
and Kashmir had been a challengingtask. The Commission visited UT of Jammu and Kashmir
twice. During the first visit, the Commission interacted with approximately 242 delegations at
four locations, i.e. Srinagar, Pahalgam, Kishtwar and Jammu. Approximately 1600 people
attended and expressed their views at the Public sittings held at Jammu and Srinagar on 4th and
5thApril 2022 respectively, during the second visit of the Commission to the UT of Jammu and
Kashmir.
The peculiar geo-cultural landscape of the Union Territory presented unique issues arising due
to factors like competing political aspirations of the geographically and culturally distinctive
Jammu and the Kashmir regions; vast differences in population density between districts ranging
from 3436/ sq. km in districts in the valley-plains on one side, to 29/sq. km in the predominantly
hilly and difficult districts on the other; existence of sub-regions within certain districts having
extremely difficult intra-district connectivity due to extraordinary geographical barriers with some
remaining totally cut off on account of the snow blocking the mountain passes for months during
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winter; uncertainty of life and inadequate availability of connectivity and public conveniences in
villages along the International Border prone to unprovoked intermittent firing/shelling in the
Border Districts; etc.
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These competing claims to equitable exercise of democratic rights by populations living in
inequitable conditions, besides other aspects, were well articulated on behalf of all the diverse
areas of the UT by representatives of political parties, social organisations and individuals, as
well as the media which provided profound insights before the Commission and contributed in
upholding the democratic values cherished by the people of this largest democracy in the World,
in providing of a fair and robust framework by carving out appropriate constituencies for exercise
of their right to franchise by the members of the electorate living in mutually diverse
circumstances, in an equitably convenient manner.
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After incorporating all such changes, the Final Order has been published in the Official Gazette
of the Government of India as well as Union Territory of Jammu and Kashmir. The Final Order is
also published in Print and Electronic media and also hosted on the website of the Commission
and CEO Jammu and Kashmir.
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During the public hearing, the Commission received number of representations from the
Kashmiri migrants and the displaced persons from Pakistan occupied Jammu and Kashmir. The
delegations of Kashmiri migrants represented before the Commission that they were persecuted
and forced to live in exile as refugees in their own country for the last three decades. It was
urged that in order to preserve their political rights, seats may be reserved for them in the
Jammu and Kashmir Assembly and Parliament. The Displaced persons from PoJK also
requested the Commission to reserve few seats for them in J&K Legislative Assembly.
Accordingly, the Delimitation Commission also made following recommendations to the Central
Government.
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The Union Territory of Jammu and Kashmir was carved out from the erstwhile State of Jammu
and Kashmir through the Jammu and Kashmir Reorganisation Act, 2019 (34 of 2019), passed by
the Parliament. The delimitation of Assembly Constituencies in the erstwhile State of Jammu
and Kashmir was governed by the Constitution of the State of Jammu and Kashmir and Jammu
and Kashmir Representation of People Act 1957. The Assembly seats in the erstwhile state of
Jammu and Kashmir were last delimited in 1995 based on 1981 Census.
****

RP

The Delimitation Commission headed by Justice Ranjana Prakash Desai, (a retired Judge of
the Supreme Court of India),and Sh. Sushil Chandra, (Chief Election Commissioner) and Sh. K.
K. Sharma, (State Election Commissioner, Union Territory of Jammu and Kashmir), as ExOfficio members of the Delimitation Commission mettoday to finalise the Delimitation Order for
the Union Territory of Jammu & Kashmir. The Gazette notification for the same has also been
published today.
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As per the final Delimitation Order, the following will come into effect from the date to be notified
by the Central Government:-
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Out of the 90 Assembly Constituencies in the region, 43 will be part of Jammu region and 47 for
Kashmir region keeping in view the provisions of Section 9(1)(a) of the Delimitation Act, 2002
and Section 60(2)(b) of Jammu & Kashmir Reorganization Act, 2019.
After consultation with Associate Members, representatives of political parties, citizens, civil
society groups, 9ACs have been reserved for STs, out of which,6 are in Jammu region and 3
ACs in the Valley.
There are five Parliamentary Constituencies in the region. The Delimitation Commission has
seen the Jammu & Kashmir region as one single Union Territory. Therefore, one of
theParliamentary Constituency has been carved out combining Anantnag region in the Valley
and Rajouri & Poonch of Jammu region. By this reorganisation each Parliamentary
Constituency will have equal number of 18 Assembly Constituencies each.
Names of some ACs have also been changed keeping in view the demand of local
representatives.
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It may be recalled that the Delimitation Commission was constituted by the Govt. of India, in
exercise of powers conferred by Section 3 of Delimitation Act, 2002 (33 of 2002), for the purpose
of delimitation of Assembly and Parliamentary Constituencies in the Union Territory of Jammu &
Kashmir. The Commission associated in its work, five members of Lok Sabha elected from the
UT of Jammu and Kashmir. These Associate Members were nominated by the Hon’ble Speaker
of Lok Sabha.
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The Delimitation Commission was entrusted with the work of delimiting the Assembly and
Parliamentary Constituencies in the UT of Jammu and Kashmir on the basis of 2011 Census
and in accordance with the provisions of Part-V of the Jammu and Kashmir Reorganisation Act,
2019 (34 of 2019) and the provisions of Delimitation Act, 2002(33 of 2002).
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Having regard to relevant provisions of the Constitution (Article 330 and Article 332) and subsections (6) and (7) of Section 14 of the Jammu and Kashmir Reorganisation Act 2019, the
number of seats to be reserved for the Scheduled Castes (SCs) and Scheduled Tribes (STs) in
the Legislative Assembly of the Union Territory of Jammu and Kashmir was worked out on the
basis of 2011 Census. Accordingly, the Delimitation Commission has reserved nine ACs for STs
for the first time and 07 for SCs. It is worthwhile to mention that the Constitution of erstwhile
Jammu and Kashmir State did not provide for reservation of seats for the Scheduled Tribes in
the Legislative Assembly.
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The Jammu and Kashmir Reorganisation Act, 2019 and Delimitation Act, 2002 laid down the
broad parameters within which the delimitation exercise was to be carried out. However, the
Commission formulated Guidelines and Methodology for delimitation of Assembly and
Parliamentary Constituencies in Jammu and Kashmir, for smooth functioning and effective
results, and the same were followed during the delimitation process.Keeping in view the
geographical features, means of communication, public convenience, contiguity of areas as
various factors enumerated in Section 9(1) of the Delimitation Act, 2002 and the inputs gathered
during the Commission’s visit to the UT from 6th to 9th July 2021, the Commission categorised
all 20 districts into three broad categories i.e. A- Districts having predominantly hilly and difficult
areas, B- Districts with Hill & Flat areas and C- Districts with predominantly Flat areas, giving
margin of +/- 10% of the average population per Assembly Constituency, while proposing
allocation of the constituencies to the districts. The Commission has also, for some districts,
proposed carving out of an additional constituency to balance the representation for
geographical areas having inadequate communication and lack of public conveniences due to
their excessive remoteness or inhospitable conditions on the international border.
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The Commission had decided that Constituencies shall be delimited having regard to the
administrative units i.e. Districts, Tehsils, Patwar Circles, etc, as in existence on 15-06-2020 and
the Commission had communicated to the UT administration, not to disturb the administrative
units as existing as on 15-06-2020 till the completion of the delimitation exercise in the UT of
Jammu and Kashmir. It was ensured by the Commission that every Assembly Constituency shall
be contained entirely in one district and the lowest administrative units i.e. Patwar Circles (and
Wards in Jammu Municipal Corporation) were not broken and were kept in single Assembly
Constituency.
The Commission took extreme care in identifying the seats reserved for the Scheduled Castes
and Scheduled Tribes in the Legislative Assembly and to locate seats to be reserved for these
communities, as far as practicable, in areas where the proportion of their population to the total
population is the largest, by working out the percentage of Schedule Castes and Scheduled
Tribes population in each Assembly Constituency and identifying the requisite number of
reserved constituencies by arranging them in descending order.
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The public sittings were organised in the Capital cities of Jammu and Srinagar on 4th and
5thApril 2022 respectively, which provided an opportunity to the people, public representatives,
political leaders and other stakeholders to express their views. All those who filed objections and
suggestions in response to the public notice were specifically heard. All the suggestions of the
public, given in writing or orally during the public sittings and representations from various
stakeholders were tabulated by the Secretariat of the Commission.
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The Commission conducted a final round of internal meetings to examine all the suggestions
and took decision on the changes to be made in the draft proposals. Most of the representations
regarding the change of names of the proposed constituencies were accepted by the
Commission in view of the public sentiment involved in the same. These name changes included
naming Tangmarg-AC as Gulmarg-AC, Zoonimar-AC as Zaidibal-AC, Sonwar-AC as Lal ChowkAC, Padder-AC as Padder-Nagseni-AC, Kathua North-AC as Jasrota-AC, Kathua South-AC as
Kathua-AC, Khour-AC as Chhamb-AC, Mahore-AC as Gulabhgarh-AC, Darhal-AC as BudhalAC, etc. In addition to these, there were many representations pertaining to shifting of Tehsils
from one AC to another and some of them which Commission found logical were accepted, viz;
shifting of Tehsil Shrigufwara from Pahalagam-AC to Bijbehara-AC, shifting of Kwarhama and
Kunzar Tehsils to Gulmarg-AC and redrawing Wagoora-Kreeri-AC having Kareeri and Khoie
tehsils and part of Wagoora and Tangmarg tehsils, shifting of Darhal Tehsil from Budhal-AC to
Thannamandi-AC. Additionally, there were some requests for minor changes in the territorial
jurisdiction of proposed ACs, which were thoroughly analysed in the Commission and a few of
them, which were logical, have been incorporated in the final Order.
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The Delimitation of Assembly and Parliamentary constituencies in the Union Territory of Jammu
and Kashmir had been a challengingtask. The Commission visited UT of Jammu and Kashmir
twice. During the first visit, the Commission interacted with approximately 242 delegations at
four locations, i.e. Srinagar, Pahalgam, Kishtwar and Jammu. Approximately 1600 people
attended and expressed their views at the Public sittings held at Jammu and Srinagar on 4th and
5thApril 2022 respectively, during the second visit of the Commission to the UT of Jammu and
Kashmir.
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The peculiar geo-cultural landscape of the Union Territory presented unique issues arising due
to factors like competing political aspirations of the geographically and culturally distinctive
Jammu and the Kashmir regions; vast differences in population density between districts ranging
from 3436/ sq. km in districts in the valley-plains on one side, to 29/sq. km in the predominantly
hilly and difficult districts on the other; existence of sub-regions within certain districts having
extremely difficult intra-district connectivity due to extraordinary geographical barriers with some
remaining totally cut off on account of the snow blocking the mountain passes for months during
winter; uncertainty of life and inadequate availability of connectivity and public conveniences in
villages along the International Border prone to unprovoked intermittent firing/shelling in the
Border Districts; etc.
These competing claims to equitable exercise of democratic rights by populations living in
inequitable conditions, besides other aspects, were well articulated on behalf of all the diverse
areas of the UT by representatives of political parties, social organisations and individuals, as
well as the media which provided profound insights before the Commission and contributed in
upholding the democratic values cherished by the people of this largest democracy in the World,
in providing of a fair and robust framework by carving out appropriate constituencies for exercise
of their right to franchise by the members of the electorate living in mutually diverse
circumstances, in an equitably convenient manner.
After incorporating all such changes, the Final Order has been published in the Official Gazette
of the Government of India as well as Union Territory of Jammu and Kashmir. The Final Order is
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also published in Print and Electronic media and also hosted on the website of the Commission
and CEO Jammu and Kashmir.
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During the public hearing, the Commission received number of representations from the
Kashmiri migrants and the displaced persons from Pakistan occupied Jammu and Kashmir. The
delegations of Kashmiri migrants represented before the Commission that they were persecuted
and forced to live in exile as refugees in their own country for the last three decades. It was
urged that in order to preserve their political rights, seats may be reserved for them in the
Jammu and Kashmir Assembly and Parliament. The Displaced persons from PoJK also
requested the Commission to reserve few seats for them in J&K Legislative Assembly.
Accordingly, the Delimitation Commission also made following recommendations to the Central
Government.

The Union Territory of Jammu and Kashmir was carved out from the erstwhile State of Jammu
and Kashmir through the Jammu and Kashmir Reorganisation Act, 2019 (34 of 2019), passed by
the Parliament. The delimitation of Assembly Constituencies in the erstwhile State of Jammu
and Kashmir was governed by the Constitution of the State of Jammu and Kashmir and Jammu
and Kashmir Representation of People Act 1957. The Assembly seats in the erstwhile state of
Jammu and Kashmir were last delimited in 1995 based on 1981 Census.
****
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Date : 2022-05-07

PAK. REJECTS REPORT BY J&K COMMISSION
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Pakistan’s Foriegn Ministry has summoned India’s Charge d’Affaires here and handed a
demarche conveying Islamabad’s categorical rejection of the Delimitation Commission report.
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On Thursday, Pakistan’s Foreign Office, which summoned the India’s Charge d’Affaires to the
Ministry, told the Indian diplomat that the Delimitation Commission was aimed at
“disenfranchising and disempowering” the Muslim majority population of Jammu and Kashmir.
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The Indian side was conveyed by the Foreign Office that the entire exercise was farcical and
had already been rejected by the cross-section of political parties in Jammu and Kashmir
because through this effort, India only wanted to lend ‘legitimacy’ to its illegal actions of August
5, 2019, the statement said.
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Date : 2022-05-08

‘POLICE FOLLOWING POLITICAL CUES WILL HARM
FEDERALISM’
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations

P. Chidambaram
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The police serving their respective political masters will lead to the ultimate breakdown of
federalism, former Union Home Minister P. Chidambaram said on Saturday, a day after conflict
between the police forces of Punjab, Delhi and Haryana over the arrest of BJP leader Tajinder
Pal Singh Bagga.
Mr. Chidambaram said that this confrontation was waiting to happen, since the police in each
State were following political cues.
The arrest of Gujarat MLA Jignesh Mevani in Assam for a tweet he posted from his home State
gave a clue to what lay ahead, he said.
“This was bound to happen someday. Punjab, Delhi, and Haryana police confrontation is an
example of what lies in store in the future. Police serving their respective political masters will
lead to the ultimate breakdown of federalism that is already in peril,” Mr. Chidambaram tweeted.
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The former Home Minister argued that the “autonomy“ of a State police force must stop at the
border of another State and the police of the first State must take the consent of the other State.
“Otherwise, federalism will be dead and buried,” he added in his social media post.
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Date : 2022-05-09

VALUE OF MPS’ VOTE FOR PRESIDENT POLL TO GO
DOWN
Relevant for: Indian Polity | Topic: The President and the Vice-President of India
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The value of the vote of an MP in the presidential polls to be held in July is likely to go down to
700 from 708 due to the absence of a Legislative Assembly in Jammu and Kashmir, officials
said on Saturday.
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The value of the vote of an MP in a presidential election is based on the number of elected
members in Legislative Assemblies of Sta- tes and Union Territories, including Delhi,
Puducherry, and Jammu and Kashmir.
The Electoral College for the presidential election comprises the members of the Lok Sabha and
the Rajya Sabha and those of the Legislative Assemblies of the States and Union Territories.
Before it was bifurcated into the Union Territories of Ladakh and Jammu & Kashmir in August
2019, the erstwhile State of J&K had 83 Assembly seats. According to the Jammu and Kashmir
Reorganisation Act, the Union Territory of J&K will have an Assembly, while Ladakh will be
governed directly by the Centre. The government had announced that election to the Assembly
would be held after the completion of the delimitation of Assembly constituencies.
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The value of an MP’s vote has been 708 since the 1997 presidential election.
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THIRD AND FINAL ROUND: ON THE TUSSLE OVER
DELHI’S STATUS
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations
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The complexities of the law governing the National Capital Territory (NCT) of Delhi will once
again be under elaborate judicial focus. In what will be the third round of litigation in the dispute
between the Union government and the Government of the NCT of Delhi, a Constitution Bench
will embark on interpreting a couple of phrases in Article 239AA, which confers a unique status
for Delhi. It would indeed seem unnecessary for another Constitution Bench after five judges
had rendered an authoritative pronouncement in 2018 on various questions that arose from
Article 239AA. However, the Chief Justice of India, Justice N.V. Ramana, has made it clear that
the reference to a five-member Bench will be strictly limited to the interpretation of a couple of
phrases that were not examined by the earlier Bench, and no other point will be reopened.
Broadly, the 2018 verdict, through three concurring opinions, had ruled that Delhi was indeed a
Union Territory, but the Lieutenant Governor, as the Administrator appointed by the President,
should act as per the aid and advice of the Council of Ministers, in areas in which legislative
power was conferred on Delhi’s Legislative Assembly. Under Article 239AA, except for police,
public order and land, the Delhi Assembly can make law on all other matters in the State and
Concurrent Lists ‘insofar as such matter is applicable to Union Territories’. The mandate of the
hearing is to declare what this phrase means, and whether it is one more limitation on Delhi’s
legislative, and by extension, executive powers.
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The 2018 ruling limited the Lieutenant Governor’s domain by making it clear that not every
decision required his concurrence. It had cautioned against the notion of representative
democracy being negated, if legitimate decisions of the Council of Ministers were blocked
merely because the Lieutenant Governor had a different view. The Lieutenant Governor’s power
to refer “any matter” on which he disagreed with the elected regime did not mean he could raise
a dispute on “every matter”. It is perhaps because of the underlying message that an unelected
administrator should not undermine an elected administration that the Centre badly wanted a
fresh reference to another Constitution Bench. It is indeed true that a split verdict by a two-judge
Bench on the question whether ‘services’ fell under the Union government’s domain or the NCT
government has flagged the absence of a determination in the Constitution Bench verdict on the
question whether Entry 41 of the State List (services) is within the NCT’s executive and
legislative domain. Entry 41 is not one of the excluded areas of legislation by the Delhi
Assembly, but it has been argued that there are no services under the Delhi government and,
therefore, it was not a matter applicable to the NCT at all. Settling this remaining question should
give a quietus to the endless wrangling between the Modi government at the Centre and the
Kejriwal regime in Delhi.
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ANDHRA PRADESH’S ALLURI SITHARAMARAJU
DISTRICT, A REGION WITH TOO MANY ISSUES
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship
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A policeman on duty in Araku, Alluri Sitharamaraju district, Andhra Pradesh. | Photo Credit: K.R.
Deepak
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On April 24, around midnight, the Konta Area Committee of the banned CPI (Maoist) set fire to a
private bus, after asking the 40 passengers in the bus to alight, on the National Highway near
Sarivela in Chintoor agency area of the newly created Alluri Sitharamaraju district of Andhra
Pradesh. As this incident took place despite the Maoist movement in this part of the region being
at its lowest ebb, questions have arisen about the need to create this district.
The recent exercise of bifurcation and re-organisation of districts by the State government has
led to the number of districts growing from 13 to 26. Alluri Sitharamaraju, which has a high tribal
population and low population density, was created after carving out areas from the districts of
Visakhapatnam and East Godavari. It is now the second largest district in Andhra Pradesh after
Prakasam.
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A number of issues persist in this district. According to conservative estimates, 80% of Alluri
Sitharamaraju is said to be forested. area. The terrain comprising steep hills of the Eastern
Ghats is difficult to navigate. About 50% of the district is yet to be connected by roads and
communication lines. Every year, viral fever, dengue, chikungunya, typhoid and malaria affect
the population. Deaths from these diseases are high as there are inadequate medical facilities in
the region. Primary health centres and community health centres are far flung. There are several
media reports about pregnant women and infants dying on their way to the nearest health
centres, after being carried on makeshift ‘dolis’, as ambulances have no access to hundreds of
villages in the district. The availability of good quality drinking water has been an issue in agency
areas. Many villages continue to depend on polluted perennial streams. To make matters worse,
the 11 mandals of Paderu, the administrative headquarters of the district, have gained notoriety
in recent times for being the hub for ganja cultivation.
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Since the late 1980s, the Maoists have enjoyed considerable sway in this area. Today, though
the movement is far from powerful, there is fear that it could be revived as the district shares
borders with Chhattisgarh, Telangana and Odisha, all of which are said to be part of the ‘Red
Corridor’. The district is under the control of J. Satish Kumar, Superintendent of Police, who has
four Additional Superintendents to man the vast district, with 30 police stations and five armed
police outposts.
Alluri Sitharamaraju is rich in minerals. It contains reserves of bauxite and laterite and abundant
reserves of semi-precious stones. But a small hint of mining can stir a hornet’s nest. The case of
Niyamgiri in Odisha shows that overnight, with the patronage of the Maoists, a place can easily
turn into a war zone.
While numerous issues already plague the region, carving out such a big district is detrimental to
the basic idea of bringing administration closer to the people. The distance from
Rampachodavaram to Paderu is around 240 km, it is 210 km from Chintoor to Paderu and 274
km from Yatapaka to Paderu. Travel from these areas to the district headquarters takes six to 10
hours. The district has 22 mandals with 11 carved out of Visakhapatnam and seven out of
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Rampachodavaram and four out of Yatapaka of East Godavari. Many serving and former
bureaucrats have joined the people of Rampachodavaram and Yatapaka to suggest that a
separate district be created out of their region with Bhadrachalam as the district headquarters.
This will not only reduce travel time and solve logistical issues, but also ensure that the Adivasis
get special care.
sumit.b@thehindu.co.in
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HOLD LOCAL BODY POLLS EVERY FIVE YEARS: SC
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein Panchayats & Municipalities
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Noting that years of delay in conducting elections to over 23,000 local bodies in Madhya
Pradesh “borders on the breakdown of the rule of law”, the Supreme Court on Tuesday declared
that State Election Commissions across the country cannot skip its constitutional obligation to
conduct polls to Local Bodies every five years.
A Bench said election commissions cannot reel out grounds like ongoing delimitation or
formation of new wards to delay elections where it was due or even overdue.
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“Ongoing activity of delimitation or formation of ward cannot be a legitimate ground to be set
forth by any authority, much less the State Election Commission, to not discharge its
constitutional obligation in notifying the election programme at the opportune time and to ensure
that the elected body is installed before the expiry of the five-year term of the outgoing elected
body,” it held.
The court found that besides a “staggering” 23,000 rural local bodies, polls had not been held in
321 urban local bodies in Madhya Pradesh since 2019-2020. The court directed the Madhya
Pradesh State Election Commission to announce the election programmes to the local bodies.
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“All concerned are obliged to ensure that the newly elected body is installed in every local body
before the expiry of five years of the outgoing elected body. Even in case of dissolution before
the expiry of five years period, where an Administrator is required to be appointed by the State,
that regime cannot be continued beyond six months by virtue of relevant provisions in the
respective State legislations,” the court held.
It said the constitutional mandate to hold periodic polls was “inviolable”.
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DECISIONS IN HASTE
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM

Health Minister Ma. Subramanian and Health Secretary J. Radhakrishnan meet Medical College
deans at the Government Multi-Super Speciality Hospital, Omandurar Estate in Chennai in
connection with the Charak Shapath oath issue. | Photo Credit: B. JOTHI RAMALINGAM
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The M.K. Stalin-led DMK government’s move into its second year in Tamil Nadu this month was
marked by two controversial episodes. Within days of taking the decisions to punish the Madurai
Medical College Dean following a row over an oath-taking ceremony and to ban the ancient
palanquin-bearing ritual of the Dharmapuram Adheenam, the government had to revoke them.
In hindsight, both decisions appeared to have been taken in haste; the latter case also called
into question the DMK government’s resolve in dealing with Hindu religious practices.
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The government had removed the Dean and placed him on ‘wait list’ after first-year medical
students were administered the Maharishi Charak Shapath instead of the conventional
Hippocratic Oath during the white coat ceremony. The Charak Shapath was recommended by
the National Medical Commission as early as February. While the recommendation was instantly
opposed for its “regressive nature” by the Indian Medical Association and some political parties
in Kerala, there were hardly any voices against it back then in Tamil Nadu. The government too
did not issue any specific direction against the use of the Charak Shapath. In fact, had the State
Finance Minister, a guest at the event, not flagged it, the new oath would have gone unnoticed.
After the Dean was made a scapegoat, video evidence of the use of the oath, much earlier, in
other government medical colleges, emerged. With the AIADMK questioning the action and the
medical fraternity backing the Dean, the government had no option but to reinstate him citing his
good work during the COVID-19 pandemic.
Editorial | Standing on ceremony: On Charak Shapath and medical education
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Parallel to this, another controversy played out when the Revenue Divisional Officer (RDO) of
Mayiladuthurai district issued an order banning the ‘Pattina Pravesham’, a religious ceremony
during which the seer of the Dharmapuram Adheenam, a Saivite mutt, is carried by devotees on
a palanquin as part of a procession. Citing Article 23 of the Constitution, the order said the event
was a “violation of human rights”. Besides, the RDO foresaw a potential law-and-order
disturbance as the Dravidar Kazhagam, the parent outfit of the ruling DMK, and fraternal
organisations had objected to the practice of human beings carrying a fellow being on their
shoulders.
However, the issue snowballed when seers from the Saivite and Vaishanavite mutts raised a
banner of revolt and urged the State to keep off religious practices. The Madurai Adheenam Sri
Harihara Sri Gnanasambanda Desika Swamigal and the State BJP president, K. Annamalai,
warned they would defy the ban and lift the palanquin on their shoulders. Except for the support
of the DMK’s allies, particularly the communists, the move evoked strong opposition from
political parties including the AIADMK.
The government showed early signs of being on the back foot when Hindu Religious and
Charitable Endowments Department Minister P.K. Sekar Babu said a smooth solution would be
worked out. Eventually, a group of heads of mutts met Mr. Stalin and urged him to lift the ban.
Within 24 hours, the Mayiladuthurai RDO lifted the ban on the ‘Pattina Pravesham’ citing a
representation from the manager of the Adheenam. The mutt contended that the ceremony
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should not be construed as “men carrying man” and that the people bearing the palanquin are
devotees. Mr. Sekarbabu argued that Saivism and Tamil were inseparable, and that Mr. Stalin
did not want any section to be hurt, but did not explain why the ban order was issued in the first
place.
Curiously, the revocation of both decisions was attributed to the intervention of Mr. Stalin, who
stayed quiet on the issues in public throughout.
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A VICTORY FOR CRIME VICTIMS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Guru Sevak Singh, a farmer, poses with the photograph of his brother Guruvinder Singh, who
was killed during the farmers’ protest in Lakhimpur Kheri on October 3, 2021. | Photo Credit:
REUTERS
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In stating that the victim of a crime ought to be heard at all stages of a trial, the Supreme Court
judgment, in Jagjeet Singh v. Ashish Mishra (2022), essentially becomes a cause for celebration
for victim rights advocates. This is historic in many ways as the courts in India have never made
such a fervent plea for victim justice. While denying bail to Ashish Mishra in the Lakhimpur Kheri
case, the court made sharp remarks legitimising the claims of victim to participate in the criminal
justice process. The court observed that international instruments and trends as well as the
recommendations of the law reform reports were in favour of granting greater participation for
victims of crime.
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The judgment has far-reaching victimological implications. On a principled note, the court
observed that our criminal justice system conflates the presence of the state with the presence
of the victim. Such conflation is attributable to the traditional understanding of the criminal
process wherein the trial is a contest between the state and the accused only. In sociologist and
criminologist Nils Christie’s terminology, if we consider the conflict to be property, then the state
claims ownership over the same. The conflict as property, however, must be restored to its
rightful owner — the victim.
Editorial | Victims’ say: On Supreme Court cancelling bail for Ashish Mishra
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The court then goes on to observe that the victim cannot be asked to wait till the
commencement of the trial to assert their right to participate in the proceeding. The victim has a
legally vested right to be heard at every step post the occurrence of the offence. This court’s
observations have the potential to impact several important facets of the criminal process. First,
the victim as defined in Section 2(wa) of the Code of Criminal Procedure (CrPC) becomes a
victim only after an accused has been charged with the offence. The judgment, however,
overcomes this bar to provide the victim with the right to be recognised as a victim immediately
after the occurrence of the offence.
Second, a victim, not being a complainant, has been deterred from several substantive pre-trial
rights under the CrPC including the right to approach the superior police officer in case of a
refusal to register an FIR, the right to be informed about the progress of the investigation or the
decision not to investigate, and the right to be informed on the filing of the final/closure report.
Though the judgment clarifies that the complainant and victim are two different entities in the
law, it simultaneously states that the victim has ‘unbridled participatory rights’ right from the
stage of the investigation. This translates to a pronouncement that the victim must have all rights
that a complainant has, and much more.
Third, the court observed that the participatory rights of the victim extend all the way to the stage
of appeal or revision. The Supreme Court has also observed that the rights of the victim must
not be termed or construed restrictively.
If they are comprehensively applied, these observations have the effect of securing a gamut of
rights for the victim at the trial stage including the right to be informed of the proceedings, the
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right to protection, the right to speedy justice, the right to present arguments and written
submissions, the right to examine witnesses, the right to be heard at sentencing and the right to
be compensated and restituted.
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These progressive observations are bound to have an indelible impact on the way we perceive
our criminal justice processes. Nevertheless, an implementation of the judgment in its letter and
spirit is bound to face challenges on two important fronts. The first challenge lies in the
enunciation of the rights which the judgment seeks to secure. While the judgment grants
participatory rights to victims at all stages of the criminal process, it remains to be seen how the
judgment is interpreted in the future and which rights are consequently identified. In the absence
of such clarity, it also remains to be seen how the judgment will be applied by the lower courts in
practice. It is true that some practices granting the victim substantive rights, such as the right to
file a protest petition at the time of filing the final report/closure report, have emerged purely from
judicial precedents. However, these practices have evolved over time and have required much
judicial discourse to become settled. In the light of the same, it seems that it will not be easy to
implement the judgment immediately. This was a high-profile case and therefore made the
headlines. One wonders how many victims have the capacity to approach the highest court of
the country for justice.
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A second challenge is that at the moment, there are several provisions and judicial precedents
which stand in the way of a comprehensive guarantee of such rights to the victims. For instance,
Section 301 limits the right of the victim’s participation at the trial in a court of session to
submission of written arguments after evidence is closed in the matter. This position has
received judicial affirmation in the case of Rekha Murarka v. State (2019), wherein the Supreme
Court proffered that granting victims a right to participation at trial may lead to the trial becoming
a ‘vindictive battle’ between the victim and the accused.
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Perhaps the best way to tackle both these challenges is to give legislative recognition to the
principle of participation which has received the judicial stamp of approval. The CrPC of 1973 is
largely based upon the CrPC of 1898. Both these enactments carry scant provisions in terms of
access, participation, assistance, protection and compensation to victims of crime. The
amendments defining the victim and granting them the right to legal representation and more are
hardly adequate to substantively secure internationally recognised rights for victims of crime.
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There is an urgent need to amend the CrPC in order to facilitate the recognition of victim rights
and to create a statutory framework enabling the same. The recommendations of the Committee
for Reforms in Criminal Laws take note of such a need and are expected to work on these lines.
Such legislative incorporation can grant recognition to the rights of victims as well as secure
their implementation by the lower judiciary as well as the functionaries of the criminal justice
system.
G.S. Bajpai is Vice-Chancellor, Rajiv Gandhi National University of Law, Punjab, where Ankit
Kaushik is an Assistant Professor
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ORDER HAS EFFECT OF MAKING BAIL THE RULE IN
SECTION 124A CASES
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties
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The Supreme Court order on Wednesday to keep court proceedings under Section 124A of the
Indian Penal Code in abeyance has the effect of temporarily erasing the colonial provision from
the statute book while the Union re-examines it.
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The court has made it clear that it has suspended Section 124A in its present form until further
orders. Persons against whom fresh cases are filed under Section 124A while the provision is
being re-examined by the Union can seek bail using the Supreme Court’s order.
With this order, bail in Section 124A cases has become the rule. A person cannot be
incarcerated or charged under a currently non-existent penal provision.
“The court has made its intent clear. It does not want a single person booked under Section 124
to be kept in prison while the reconsideration of the law is happening,” advocate Kaleeswaram
Raj, who represents senior journalist Shashi Kumar in the case, said.
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Trial lawyers like Madhuvan Dutt Chaturvedi and Tanvir Ahmed Mir, speaking to The Hindu ,
agreed the order would throw open the door to freedom for accused charged with Section 124A
and languishing behind bars without hope for bail.
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However, they also pointed out that for many like activist Umar Khalid, student leader Sharjeel
Imam and journalist Siddique Kappan, who face other serious charges, including under the
draconian Unlawful Activities (Prevention) Act, alongside sedition, the court order may hardly
pave a way out of prison.
Senior advocate Kapil Sibal informed the court that about 13,000 persons are in jail under
Section 124A alone.
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Even the Centre, represented by Solicitor-General Tushar Mehta, had proposed expeditious bail
hearings for people who have been victims of the abuse of the sedition law by local police and
authorities.
Attorney-General K.K. Venugopal, appearing in the capacity of his constitutional office to assist
the court, had specifically cited instances of misuse of the sedition law by State governments.
Chief Justice Ramana’s Bench has, in a quick and deft stroke, protected civil liberties from local
police and civil authorities who may continue to use Section 124A regardless of the Union’s “reexamination process”.
‘Prone to misuse’
An anomalous situation would have arisen where people continue to suffer deprivations even as
both the Supreme Court and the Centre agree that the sedition law was prone to misuse. In this
context, the court has also rejected the government’s suggestions to frame guidelines to stop
the misuse.
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The court had orally observed that guidelines hardly work at the “ground level” with local police
officers and civil authorities.
Wednesday’s order resembles a January 2021 order passed by the Supreme Court in the farm
laws case.
In that order, the court stayed the three controversial farm laws and allowed deliberations on the
laws to start while making sure that “no farmer shall be dispossessed or deprived of his titles as
a result of any action taken under the farm laws.”
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If the court had protected the farmers rights against laws debated in and enacted by Parliament,
it has now protected individual rights against Section 124A, a provision which pre-dates the
Constitution itself.
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SC SLAMS GOVT. CLAIM IN PERARIVALAN CASE
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM

“Please enlighten us about the constitutional provision which enables the Governor to refer a
pardon plea filed under Article 161 to the President,” Justices Rao and Gavai, accompanied by
Justice A.S. Bopanna on the Bench, asked the Centre.
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Mr. Natraj replied that the Tamil Nadu government had tried to “usurp” the power of the
President and the Centre to decide on the question of pardon.
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“The power was conferred on us [the Centre] to advise the President on the question of pardon,”
Mr. Natraj replied defensively.
“By that analogy, if a pardon is sought in a murder case, the Governor should refer it to the
President,” Justice Gavai asked.
Perarivalan was sentenced to life sentence for murder. Terrorism charges were earlier
withdrawn.
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Justice Rao intervened, asking why the Centre was representing the Governor in the case.
“What is your locusstandi to represent the Governor,” he asked.
Mr. Natraj reasoned that the Governor was a constitutional office. “And when the system is not
functioning as per the constitutional mandate, anybody can bring it to the notice of the court,” the
lawyer argued.
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“The Governor is the head of the State. He represents the State concerned. If at all somebody
has to speak for the Governor, it will be the State and not the Cen- tre,” Justice Rao responded.
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SC PUTS COLONIAL SEDITION LAW ON HOLD
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

The Bench, including Justices Surya Kant and Hima Kohli, said the court’s directions would hold
until further orders.

m

The top court order would act as a powerful message against the rampant misuse of the law by
governments to silence dissent and violate personal liberty. Undertrials booked under Section
124A can now use the order to seek bail. The court listed the case for the third week of July.
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The order came after the Centre, represented by Solicitor-General Tushar Mehta, acknowledged
that the law was not in tune with the current times. The government had urged the court to
pause its hearing of a batch of petitions challenging Section 124A until the government
completed its “reconsideration process”.
“It is clear that the Union of India agrees with the prima facie opinion expressed by this court that
the rigours of Section 124A of the IPC is not in tune with the current social milieu, and was
intended for a time when this country was under the colonial regime. In light of the same, the
Union of India may reconsider the provision of law,” the court observed in its 10-page order.
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The Bench, however, did not give a deadline for the reconsideration exercise, aware that it may
involve legislative process.

ac
k

The court’s interim order is expressly a balancing act. “This court is cognisant of security
interests and integrity of the state on one hand, and the civil liberties of citizens on the other.
There is a requirement to balance both sets of considerations,” it observed.
It also referred to Attorney-General K.K. Venugopal’s submissions about “glaring instances of
abuse of Section 124A” like the recent booking of persons under sedition for chanting the
Hanuman Chalisa. “Therefore, till the re-examination is complete, it will be appropriate not to
continue the usage of the provision by the governments,” the court reasoned.
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RAJIV KUMAR TO TAKE OVER AS CEC ON MAY 15
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Election Commissioner Rajiv Kumar would take charge as the Chief Election Commissioner
(CEC) on May 15 after the incumbent Sushil Chandra retires on Saturday, the Union Law and
Justice Ministry announced on Thursday.
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Mr. Kumar has been a member of the three-person Election Commission of India since
September 1, 2020. Prior to that, he served as the chairman of the Public Enterprises Selection
Board. A 1984-batch IAS officer of the Bihar/Jharkhand cadre, Mr. Kumar retired from the civil
service in February 2020 from the post of Union Finance Secretary.
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THE IMPORTANCE OF CONSENT: THE HINDU
EDITORIAL ON MARITAL RAPE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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A split verdict in the Delhi High Court on the question of criminalising marital rape has reignited
the controversy over legal protection for disregard of consent for sex within marriage. On
Wednesday, while Justice Rajiv Shakdher, who headed the Bench, struck down as
unconstitutional the exception to Section 375 of the IPC, which says that intercourse by a man
with his wife aged 18 or above is not rape even if it is without her consent, Justice C. Hari
Shankar rejected the plea to criminalise marital rape pointing out that any change in the law has
to be carried out by the legislature since it requires consideration of social, cultural and legal
aspects. With the judges differing on key points such as difficulty in getting evidence, the
importance of consent, whether the state’s concerns about safeguarding the institution of
marriage were valid, and if other laws against sexual violence protected married women, the
issues involved may have to be ultimately adjudicated with the help of a third judge or a larger
Bench of the High Court or the Supreme Court. The Union government has been opposing the
removal of the marital rape exception. In 2016, it had rejected the concept of marital rape,
saying it “cannot be applied to the Indian context” due to various reasons, not least because of
the “mindset of society to treat marriage as a sacrament”. However, in the final hearing, the
Union government did not take a stand on the issue.
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Justice Shakdher’s opinion goes to the heart of the matter, inasmuch as it treats the absence of
consent as the core ingredient of rape. He says what is defined as rape in law should be labelled
as such, irrespective of whether it occurs within or outside marriage. He finds that the marital
exception violates equality before law, as well as deprives women of the right to trigger a
prosecution for non-consensual sex. Besides, it also discriminates among women based on their
marital status and robs them of sexual agency and autonomy. In contrast, Justice Hari
Shankar’s opinion, somewhat disconcertingly, de-emphasises the element of consent and lays
much store by the importance of preserving the institution of marriage to such an extent that he
holds that any legislation that keeps rape out of a marital relationship “is immune to
interference”. If marriage is regarded as a partnership between equals, an exception in a 162year-old law should have had no place. While there are other laws governing civil relationships
that legitimise conjugal expectations, these cannot be seen as giving a free pass for violence
within marriage, which is essentially what sex without consent is. Whether the legislative route is
more appropriate in making marital rape a criminal offence is a matter of detail. What is
important is that sexual violence has no place in society, and the institution of marriage is no
exception.
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‘ONLY ONE STATE CAN DECIDE ON REMISSION’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Remission or premature release of a convict has to be considered in terms of the policy
applicable in the State where the crime was committed and not where the trial was transferred to
and concluded, the Supreme Court has said.

m

A Bench of Justices Ajay Rastogi and Vikram Nath said under Section 432(7) of the Code of
Criminal Procedure (CrPC), 1973, there cannot be a concurrent jurisdiction of two State
governments on the issue of remission.
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Plea by convict

The top court was hearing a plea by a convict seeking direction to the State of Gujarat to
consider his application for premature release under the policy dated July 9, 1992, which was
existing at the time of his conviction.
Though the crime was committed in Gujarat, the top court in 2004 had transferred the case to
Mumbai due to the peculiar facts and circumstances of the case.
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The top court said in the instant case, once the crime was committed in Gujarat, after the trial
concluded and judgment of conviction came to be passed, all further proceedings have to be
considered, including remission or premature release, as the case may be, in terms of the policy
which is applicable in Gujarat where the crime was committed and not the State where the trial
stands transferred and concluded for exceptional reasons under the orders of the court.
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"The respondents are directed to consider the application of the petitioner for premature release
in terms of its policy dated 9th July, 1992, which is applicable on the date of conviction and may
be decided within a period of two months. If any adverse order is passed, the petitioner is at
liberty to seek remedy available to him under the law," the Bench said.

cr

Our code of editorial values

END
Downloaded from crackIAS.com
© Zuccess App by crackIAS.com

Page 44
Source : www.thehindu.com

Date : 2022-05-17

KERALA DID NOTHING FOR ENDOSULFAN VICTIMS:
SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

S.
co

m

“We fail to understand the logic or the rationale of the State government in disbursing
compensation only to those who have the ability to move this court… There are a large number
of victims to whom no compensation has been provided despite the passage of over five years
since the date of the judgment of this court. Most of the victims, as the data before the court
indicate, are from the marginalised segments of society. Many of the victims are in a pitiable
condition to whom compensation on an urgent basis has to be provided,” the Supreme Court
observed in the order.
The court said how the State has again not disclosed the steps it has taken to provide medical
facilities or treatment or rehabilitation to victims to deal with life-long health issues arising out of
the effects of endosulfan.
“The right to health is an integral part of the right to life under Article 21 of the Constitution.
Without health, the faculties of living have little meaning,” the court noted.

IA

Opting to take recourse to the “coercive arm of law” to address the immediate concerns to
provide relief to victims, “who are suffering”, the Bench directed the Chief Secretary to hold
monthly meetings to identify the victims of Endosulfan and draw up a list of beneficiaries; to
ensure the disbursement of compensation of Rs. 5 lakh to each victim; and take steps to provide
victims medical facilities in terms of the Supreme Court judgment and subsequent orders.
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The court also ordered the State to pay Rs. 50,000 each to the eight contempt petitioners within
three weeks for delayed payment of compensation to them.
The Bench ordered Kerala to file a compliance affidavit before the next date of hearing on July
18, 2022.
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In the earlier hearings, Kerala had claimed that it had earmarked over Rs. 180 crore for payment
of compensation to victims, who had fallen prey to the pesticide used in cashew plantations.
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The death penalty should be resorted to by courts only if the crime is an “uncommon” one, the
Supreme Court has held.
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No mitigating circumstances of the convict should be able to overcome the aggravation or, for
one, the brutality of the crime, the court explained.
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The crime should be of a nature that leaves the court with the opinion that life sentence would
be inadequate. There should be no alternative but the death penalty.
“All murders are inhuman. For imposing capital sentence, the crime must be uncommon in
nature where even after taking into account the mitigating circumstances, the court must be of
the opinion that the sentence of imprisonment for life is inadequate and there is no alternative
but to impose death sentence,” a three-judge Bench of Justices A.M. Khanwilkar, Dinesh
Maheshwari and C.T. Ravikumar observed in a recent judgment.
The case was regarding the “heinous and brutal” rape and murder of an eight-year-old by her
uncle.
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Mitigating factors
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Justice C.T. Ravikumar, who wrote the judgment, said the nature of commission of crime, the
victim being a relative and the hapless situation of the girl and the “shocking” injuries found on
the child were all aggravating circumstances. But the mitigating circumstances also count.

“The undisputable fact that the appellant had no criminal antecedents, he hails from a poor
socio-economic background and also his unblemished conduct inside the jail cannot go
unnoticed. So also, it is a fact that at the time of commission of the offence the appellant was
aged 25 years,” the court noted.
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The Supreme Court said it cannot rule out the possibility and the probability of the reformation
and rehabilitation of the appellant.
“The long and short of the discussion is that the present case cannot be considered as one
falling in the category of ‘rarest of rare cases’ in which there is no alternative but to impose death
sentence,” Justice Ravikumar reasoned.
The Supreme Court-Bench of Justices A.M. Khanwilkar, Dinesh Maheshwari and C.T.
Ravikumar commuted the death penalty of the convict to life sentence with no remission for 30
years of the imprisonment.
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Sense of relief:A.G. Perarivalan celebrates at his residence in Jolarpet, Tamil Nadu, on
Wednesday.c. VENKATACHALAPATHY
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The wheel began turning in favour of Rajiv Gandhi assassination convict A.G. Perarivalan on
February 18, 2014, when a three-judge Bench of the Supreme Court led by then Chief Justice of
India P. Sathasivam commuted the death penalty of his and two others to life sentence and
made a strong observation in the verdict that “apex constitutional authorities” like the President
and the Governor must exercise their clemency powers under Articles 72 and 161, respectively,
within the “bounds of constitutional discipline” and in an “expeditious manner”.
Prior to the February 18, 2014 judgment, Perarivalan was facing death which never came
despite decades of waiting for it behind the walls of the Vellore prison. His pleas against the
death penalty had met with failure.

IA

The apex court had, in May 1999, upheld the TADA court’s verdict of death for Perarivalan. The
court had also quickly dismissed his review petition five months later. The Tamil Nadu Governor
had dismissed the mercy petitions of the convicts the same October. The Governor repeated the
act of rejection of mercy in April 2000.

ac
k

The President took 11 whole years to reject his mercy plea on August 12, 2011. Perarivalan and
two of his co-convicts, Murugan and Santhan, had filed writ petitions in the Madras High Court
against the prolonged delay of over a decade before the rejection. They said they had “swung
between life and death” every day of the waiting.
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The three petitions were transferred by the Supreme Court to itself from the High Court. Bringing
the first ray of hope to Perarivalan, the Bench of Chief Justice (as he was then) Sathasivam,
Ranjan Gogoi and Shiv Kirti Singh agreed that “inordinate delay” caused at the hands of the
executive to decide the convicts’ mercy petitions was a violation of their fundamental right under
Article 21 and was reason enough to commute their capital punishment to life sentence. The
Bench agreed with an earlier decision of the Supreme Court in the Shatrugnan Chauhan case
that such delay amounted to “torture”.
In a short but poignant judgment which reproduced several letters from three convicts to the
government describing how the delay was killing them and every day was a “living death”, Chief
Justice Sathasivam, who authored the verdict, chastised that “mercy petitions filed under Articles
72/161 can be disposed of at a much faster pace than what is adopted now, if the due
procedure prescribed by law is followed in verbatim”.
“The fact that no time limit is prescribed to the President/Governor for disposal of the mercy
petition should compel the government to work in a more systematised manner to repose the
confidence of the people in the institution of democracy…” Justice Sathasivam noted.
Though Justice Sathasivam’s judgment dealt with commutation of Perarivalan’s death penalty to
life and Justice L. Nageswar Rao’s judgment on Wednesday was regarding his release from the
case itself, the spirit and message of both judgments are the same, that is, decisions under
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A woman collects ration distributed by the Delhi government at Adarsh Nagar in north Delhi.File
PhotoSUSHIL KUMAR VERMA
The Delhi High Court on Thursday set aside the State government’s scheme for door-to-door
delivery of ration, Mukhyamantri Ghar Ghar Ration Yojana.
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A Bench of Acting Chief Justice Vipin Sanghi and Justice Jasmeet Singh said the Delhi
government could bring another scheme but cannot use foodgrain supplied by the Centre for it.
The doorstep delivery of ration to beneficiaries has been a bone of contention between the
Centre and the Aam Aadmi Party (AAP) government ever since it was announced by Chief
Minister Arvind Kejriwal in his Republic Day address last year.
Under the scheme, items such as wheat, rice and sugar could be sent directly to the homes of
the 17,54,863 ration card holders in the Capital instead of them having to line up before fair price
shops.
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The scheme was challenged by the Delhi Sarkari Ration Dealers Sangh. The Centre, too,
opposed it on the ground that the State cannot mitigate the architecture of the National Food
Security Act while implementing the scheme.
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The High Court in its order said the Delhi government could not have rolled out the scheme
when Lieutenant-Governor (L-G) Anil Baijal had expressed a difference of opinion on it. “In
cases where differences arise between the Council of Ministers on the one hand and the
Lieutenant-Governor on the other, the executive decision of the Council of Ministers is liable to
be referred to the President for his decision,” the Bench remarked.
L-G’s objections
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The L-G had recorded his objections on two occasions — March 20, 2018 and June 2, 2021 —
proposing the adoption of direct benefit transfer of money to beneficiaries instead. He advised
that the proposal be placed before the Government of India for approval.
However, the Council of Ministers headed by Mr. Kejriwal in a June 17, 2021 note observed that
there appeared to be a serious misunderstanding and the matter before the L-G was not for
approval of the scheme as it was already final.
“To us, it appears that the misunderstanding was not on the part of the Lieutenant-Governor but
on the part of the Chief Minister himself,” the court observed.
Reacting to the High Court order, the AAP government said on Thursday that it will study the
judgment first before planning its future course of action.
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The recommendations of the GST Council are not binding on either the Union govt or the states,
the SC ruled on Thursday, rejecting the Centre’s argument that the entire structure of GST
would crumble if the Council’s mandates are not treated as enforceable
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NEW DELHI : The recommendations of the Goods and Services Tax (GST) Council are not
binding on either the Union government or the states, the Supreme Court ruled on Thursday,
rejecting the Centre’s argument that the entire structure of GST would crumble if the Council’s
mandates are not treated as enforceable.
A bench headed by justice Dhananjaya Y. Chandrachud held that “the Parliament intended for
the recommendations of the GST Council to only have a persuasive value, particularly when
interpreted along with the objective of the GST regime, to foster cooperative federalism and
harmony between the constituent units."

IA

Underlining that Parliament and the state legislatures possess simultaneous power to legislate
on GST, the court said “recommendations" of the GST Council, as enunciated under Article
279A of the Constitution, must be construed as only recommendatory in nature. “To regard them
as binding edicts would disrupt fiscal federalism, where both the Union and the states are
conferred equal power to legislate on GST," said the bench, which also comprised justices
Surya Kant and Vikram Nath.

ac
k

“The GST Council has the power to make recommendations on a wide range of subjects relating
to GST. Since the Constitution does not envisage a repugnancy provision to resolve
inconsistencies between the central and state laws on GST, the GST Council must ideally
function, as provided by Article 279A(6), in a harmonized manner to reach a workable fiscal
model through cooperation and collaboration," it added.
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Revenue secretary Tarun Bajaj said the court’s observations reiterated the scheme of things in
the Constitution and in GST laws. At a briefing, Bajaj said the Council would continue to work in
the way it has worked for the last five years. The apex court’s observation came in the case of a
tax dispute with a private firm over integrated GST on ocean freight. Bajaj said this was not a
Centre-state dispute and that if any review petition at all were to be filed, it would only be in the
context of that dispute.
A person familiar with the government’s initial analysis of the judgement said the court observed
that while the recommendation of the GST Council has persuasive value for primary legislation,
that is, framing of law, they are binding in so far as subordinate legislation is concerned, that is,
issue of notification, framing of rules and prescribing rates and taxes.
“This judgement does not in any way lay down anything new in so far as the GST institutional
mechanism is concerned, does not have any bearing on the way GST has been functioning, nor
lays down anything fundamentally different to the existing framework of GST," the person cited
above said.
Bajaj said GST was introduced to have a unified market and remove cascading taxes and
improve the ease of doing business. “If you look at GST Council’s decisions, all decisions but
one were taken by consensus," Bajaj said. The one decision on which voting took place was on
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the issue of taxation of lotteries.
“The fact is that, if Centre and states join hands, it is good for everyone," Bajaj said.
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The top court disagreed with the Centre’s arguments that the legislature and the executive are
bound by the recommendations of the GST Council on three preliminary provisions, namely
charge, exemption and rule-making power and that the entire structure of GST will collapse as
each state would then levy a conflicting tax and collection mechanism. If the GST Council were
intended to be a constitutional body whose recommendations transform into legislation without
any intervening act, there would have been an express provision in Article 246A, which
stipulates that both the Parliament and the State legislatures have the power to legislate on
GST, the bench said.
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“The argument that if the recommendations of the GST Council are not binding, then the entire
structure of GST would crumble does not hold water. Such a reading of provisions of the
Constitution diminishes the role of the GST Council as a constitutional body formed to arrive at
decisions by collaboration and contestation of ideas," it emphasized.
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The Union finance minister heads the GST Council and comprises the Union minister of state
who is in charge of the revenue and finance ministers of state governments. The court ruling
came on a batch of appeals filed by the Centre against a 2020 Gujarat high court judgement,
which quashed the levy of IGST on importers on ocean freight under reverse charge. The high
court held that no tax is leviable under the IGST Act, 2007, on the ocean freight for the services
provided by a person located in a non-taxable territory, by way of transportation of goods by a
vessel from a place outside India up to the customs station of clearance in India.
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Even as the court affirmed the Centre’s contention that an importer can be classified as the
‘recipient’ of the services and upheld the 2017 notifications on ocean freight, the court dismissed
the plea on two separate levies on goods and services when an Indian importer is already made
liable under the GST Act to pay IGST on the ‘composite supply’, comprising supply of goods and
supply of services of transportation, insurance, etc.
Log in to our website to save your bookmarks. It'll just take a moment.
Oops! Looks like you have exceeded the limit to bookmark the image. Remove some to
bookmark this image.
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People who became unemployed following the court’s order prohibiting sale of liquor along
highways demonstrate in Chandigarh. | Photo Credit: Akhilesh Kumar
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For a number of years, it has been my practice not to speak about the cases in which I had
appeared as a lawyer, for it had been my view that doing so would not be appropriate. However,
I now feel that remaining silent today is not an option. I am having in mind the recent judgments
of the Supreme Court invoking Article 142 of the Constitution to achieve results of a far-reaching
nature, outside the laws governing the issues.
Article 142 provides that “the Supreme Court in the exercise of its jurisdiction may pass such
decree or make such order as is necessary for doing complete justice in any cause or matter
pending before it…” Ordinarily, a student of law would not recognise this provision as a potent
tool in the hands of the Supreme Court to bring about changes in significant policy issues to
affect the public at large.

Constructive application

IA

In the early years of the evolution of Article 142, the general public and the lawyers both lauded
the Supreme Court for its efforts to bring complete justice to various deprived sections of society
or to protect the environment.
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We have, for example, the cleansing of the Taj Mahal, whose marble was yellowing on account
of sulphur fumes from the surrounding industries. Today, on account of the court’s efforts over a
period of years, we have had our heritage restored to its original beauty. Similarly, undertrials
were rotting in jails for greater periods than the maximum punishment which could have been
inflicted on them, as their very existence was forgotten by the criminal justice system. With a
single stroke of the pen, thousands of them were released. Stories of miraculous changes
brought about to the lives of ordinary people — especially those who, on account of poverty,
illiteracy, and ignorance were unable to seek remedies from the courts — were innumerable.
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One of the important instances of application by the Supreme Court of Article 142 was in the
Union Carbide case — relating to the victims of the Bhopal gas tragedy — where the Court felt a
need to deviate from existing law to bring relief to the thousands of persons affected by the gas
leak. In this judgment, the Supreme Court, while awarding compensation of $470 million to the
victims, went to the extent of saying that to do complete justice, it could even override the laws
made by Parliament by holding that, “prohibitions or limitations or provisions contained in
ordinary laws cannot, ipso facto, act as prohibitions or limitations on the constitutional powers
under Article 142.” By this statement the Supreme Court of India placed itself above the laws
made by Parliament or the legislatures of the States.
Foraying into forbidden territory
Fortunately, this statement was toned down later in Supreme Court Bar Association v. Union of
India . It was said therein that the said article could not be used to supplant the existing law, but
only to supplement the law.
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However, in recent years, one has come across several judgments of the Supreme Court
wherein it has been foraying into areas which had long been forbidden to the judiciary by reason
of the doctrine of ‘separation of powers’, which is part of the basic structure of the Constitution.
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Unfortunately, these judgments have created an uncertainty about the discretion vested in the
court to invoke Article 142 where even fundamental rights of individuals are being ignored. What
we have found is that the court, in its anxiety to do justice in a particular case or matter, has
failed to account for the far-reaching effects of its judgments, which may result in the deprivation
of the rights of a multitude of individuals who are not before the court at that time. Here, I have in
mind the following cases:
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The coal block allocation case : Allocation of coal blocks granted from 1993 onwards was
cancelled in 2014 without even a single finding that the grantees were guilty of any wrongdoing.
The cancellation carried with it a penalty of 295 per tonne of coal already mined over the years.
Article 142 had necessarily to be invoked. The individuals were not heard on their particular
facts, but only their associations were heard. The result was devastating, so far as these lessees
were concerned.
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The ban on the sale of alcohol along national and State highways: While the notification by
the central government prohibited liquor stores along National Highways only — those abutting
the National Highways — the Supreme Court put in place a ban of a distance of 500 metres by
invoking Article 142. Additionally, and in the absence of any similar notification by any of the
State governments, the court extended the ban to State highways as well. As a result of the
order, thousands of hotels, restaurants, bars and liquor stores were forced to close down or
discontinue the sale of liquor, resulting in lakhs of employees being thrown out of employment. It
may be noted that the total percentage of accidental deaths caused due to drunken driving, as
found by the court from the statistics of 2015, was only 4.2% as against the 44.2% caused by
over-speeding. The Supreme Court had itself held that the right to employment is a basic right
traceable to Article 21. However, in its order banning the sale of alcohol along highways, it made
no reference to the loss of employment to lakhs of people, a direct consequence of the order.
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The transfer of cases filed against persons accused in the Babri Masjid demolition case:
A two-judge bench passed an order which was in the teeth of an earlier three-judge bench
decision of the Supreme Court, between the same parties, which was binding on it. Despite the
decision of the larger bench, the court was prepared to hold, while invoking Article 142, that in
view of the long pendency of the case for 25 years, it would direct that the trial would now stand
transferred from Rae Bareli to Lucknow . In my view, the judgment did not merely supplement
the law but supplanted it by reason of the binding nature of the three-judges bench decision,
which was res judicata between the parties. The trial was in fact nearing completion at Rae
Bareli; it would now take at least two years for the examination of a few hundred witnesses at
Lucknow before conclusion of the trial, as the charge of conspiracy has also to be gone into.
I must reiterate that I had appeared as a lawyer in all the above cases.
It is true that Article 142 has been invoked for the purpose of doing tremendous good to large
sections of the population and indeed to the nation as a whole. The Supreme Court has
perceived its role as one which would require it to ‘wipe away every tear from every eye’, but
perhaps it is time that the use of this vast, unlimited power included checks and balances.
Referral to Constitution Bench
While one ponders over the possible solution to this conundrum, one cannot lose sight of the
fact that today, we have a court of 31 judges who sit in thirteen divisions of two or three to
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deliberate on the seminal legal issues of the day. One would even be compelled to observe that
India has thirteen Supreme Courts as each division represents, by itself, the Supreme Court of
India, and each bench is independent of the other. I would therefore propose that all cases
invoking Article 142 should be referred to a Constitution Bench of at least five judges so that this
exercise of discretion may be the outcome of five independent judicial minds operating on
matters having such far-reaching impact on the lives of people. I also propose that in all cases
where the court invokes Article 142, the government must bring out a white paper to study the
beneficial as well as the negative effects of the judgment after a period of six months or so from
its date.
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The time has come for the Supreme Court to introspect on whether the use of Article 142 as an
independent source of power should be regulated by strict guidelines so that, in the words of
Justice Benjamin Cardozo, the judge “is not a knight-errant roaming at will in pursuit of his own
ideal…”
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The J&K Delimitation panel was chaired by Justice (retd.) Ranjana Prakash Desai.
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The newly redrawn boundaries, names and the number of Assembly constituencies in Jammu
and Kashmir (J&K), as ordered by the Delimitation Commission, will come into effect from May
20, the Law Ministry said on Friday.
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The panel’s two orders — one issued on March 14 that dealt with the number of constituencies
reserved for various categories and the second one, of May 5, dealing with the size of each
constituency — will come into effect together from May 20.
This will be the first step towards restoring the electoral process in the Union Territory (UT) of
J&K that has retained its erstwhile legislative Assembly.
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“In exercise of the powers conferred by Sub-Sections (2) and (3) of section 62 of the Jammu and
Kashmir Reorganisation Act, 2019 (34 of 2019), the Central Government hereby appoints the
20th day of May, 2022, as the date on which the orders of the Delimitation Commission, Order
No. 1, dated the 14th March, 2022 and Order No. 2, dated the 5th May, 2022,... shall take
effect,” the Law Ministry notification said. The Delimitation panel has given six additional
Assembly seats to the Jammu region, one to the Kashmir Valley and brought areas of Rajouri
and Poonch under the Anantnag Parliamentary constituency. While the Jammu division will now
have 43 Assembly seats, and Kashmir 47 in the 90-member house
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Former Chief Election Commissioner Sushil Chandra, in an earlier interview, had told The Hindu
that the process of redrawing of Assembly constituencies by the Delimitation panel was done in
accordance with the aspirations of the people of the Union Territory and in an “inclusive and
participative manner”.
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The former CEC had said that once the Centre notified a date for the Commission’s order to
come into effect, the Election Commission would have to rationalise the polling stations and
revise the electoral rolls before conducting meetings with stakeholders. He said the Commission
had visited J&K to interact with stakeholders, including around 800 people during the first visit in
2021 and around 1,500 during the second one in April. “Ultimately, we have to fulfil the
aspirations of the people,” he had said.
In exercise of the powers conferred by sub-sections (2) and (3) of section 62 of the Jammu and
Kashmir Reorganisation Act, 2019 (34 of 2019), the Central Government hereby appoints the
20th day of May, 2022, as the date on which the orders of the Delimitation Commission, Order
No. 1, dated the 14th March, 2022 and Order No. 2, dated the 5th May, 2022,... shall take effect
Law Ministry notification

Our code of editorial values

Page 56
END
Downloaded from crackIAS.com

cr

ac
k

IA

S.
co

m

© Zuccess App by crackIAS.com

Page 57
Source : www.thehindu.com

Date : 2022-05-24

SHEIKH ABDULLAH’S EMBOSSED FACE ON J&K
POLICE MEDAL REPLACED WITH GOVT OF INDIA
EMBLEM
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations

Our code of editorial values

S.
co

m

The J&K administration on Monday decided to replace the embossed image of the first PM of
erstwhile State from the police medals with the national emblem. “It is hereby ordered that
Sheikh Mohammad Abdullah embossed on one side of the medal shall be replaced with ‘The
National Emblem of Government of India’ and the other side inscribed with the J&K State
Emblem shall be inscribed as ‘J&K Police Medal for Gallantry’ and ‘J&K Police Medal for
Meritorious Service’,” says an order from Principal Secretary, Home Department, R.K. Goyal.
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The Inter-State Council, which works to promote and support cooperative federalism in the
country, has been reconstituted with Prime Minister Narendra Modi as Chairman and Chief
Ministers of all States and six Union Ministers as members.
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Ten Union Ministers will be the permanent invitees to the Inter-State Council, according to an
official notification.
The government has also reconstituted the standing committee of the Inter-State Council with
Union Home Minister Amit Shah as Chairman. The Union Ministers who were made members of
the council are: Rajnath Singh, Amit Shah, Nirmala Sitharaman, Narendra Singh Tomar,
Virendra Kumar, Hardeep Singh Puri, Nitin Gadkari, S. Jaishankar, Arjun Munda, Piyush Goyal,
Dhamendra Pradhan, Pralhad Joshi, Ashwini Vaishnaw, Gajendra Singh Shekhawat, Kiren Rijiju
and Bhupender Yadav.
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The Chief Ministers of Andhra Pradesh, Assam, Bihar, Gujarat, Maharashtra, Odisha, Punjab
and Uttar Pradesh are also members of the standing committee of the Inter-State Council.
It will have continuous consultations and process matters for consideration of the council,
process all matters pertaining to centre-state relations before they are taken up in the council.
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A healthcare worker administers the COVID-19 vaccine to a man at a vaccination centre in
Gurugram. | Photo Credit: PTI
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The recent Supreme Court verdict upholding the government’s current vaccination policy
deserves to be lauded. The court, however, held that restrictions imposed by States and Union
Territories on unvaccinated individuals cannot be said to be proportionate as they sought to
invade an individual’s bodily integrity and personal autonomy under Article 21 of the
Constitution. The court used the test of proportionality to scrutinise these vaccine mandates. The
proportionality test is a standard of review that is invoked to keep a check on the infringement of
bodily integrity and privacy of an individual by the state.
At the outset, the proportionality test requires any state action which purports to infringe on
individual privacy and autonomy to satisfy the following conditions. One, the state action should
be sanctioned by law; two, the proposed action should have a legitimate state aim; and three,
the extent of interference by the proposed state action should be proportionate to the need for
such interference. This essentially means that there should not exist any other less restrictive
measure which can be employed to achieve the same legitimate state aim.
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To the extent that the vaccine mandates of the States require partial or full vaccination of
individuals as a precondition for accessing public spaces, services, or using public
transportation, they can fully withstand the contours of the proportionality test, especially at a
time when the state interest is as compelling as that of preventing the transmission of COVID-19
and the number of deaths. This has been illustrated forthwith.
First, the competency of the States to legislate and take effective measures on issues
concerning ‘public health’ flows from Entry 6 of the State List of Schedule VII of the Constitution.
The Disaster Management Act of 2005 and the Epidemic Diseases Act of 1897 empower the
States to undertake effective measures to mitigate the harms caused during a medical
emergency. As such, the States’ actions have legislative backing.
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Second, the legitimate aim of the state is unequivocally illustrated by the fact that inoculations
can go a long way in preventing serious illness and reducing deaths in persons infected with
COVID-19. In this regard, the Indian Council of Medical Research said that 92% of COVID-19
deaths in India this year occurred in unvaccinated individuals. Any vaccine mandate which
nudges individuals to get inoculated in order to prevent deaths or further mutations of the virus
has a legitimate state aim.
Third, the extent of interference exercised by the state with the privacy and bodily autonomy of
an individual in making vaccination an essential precondition for availing of certain services
cannot be said to be disproportionate. While we acknowledge that the third prong of the
proportionality test requires the court to make a value judgment in terms of what measures may
or may not qualify as disproportionate, we would be remiss here if we lost sight of the fact that
any less restrictive measure would have failed to achieve mass inoculation, which lies in the
vanguard of our battle against the pandemic.
The imposition of vaccine mandates to safeguard community interests of the society is not
unprecedented. In 1905, the U.S. Supreme Court in Jacobson v. Massachusetts held that the
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city of Cambridge in Massachusetts could punish citizens who rejected smallpox vaccinations. In
1901, a smallpox outbreak raged across the Northeast and Cambridge, and the state responded
by mandating that all adults obtain smallpox vaccinations or face a $5 fine. In 1902, Pastor
Henning Jacobson refused to get vaccinated and pay the fee, claiming that he and his son had
been harmed by prior immunisation. Jacobson contended in the State court that the legislation
violated both the Massachusetts and Federal Constitutions. His claims were denied by State
courts, including the Massachusetts Supreme Judicial Court. Jacobson argued before the
Supreme Court that “compulsion to introduce disease into a healthy system is a violation of
liberty.” The Supreme Court dismissed Jacobson’s arguments and said: “A community has the
right to protect itself against an epidemic of disease which threatens the safety of its members.”
This ruling was soon fortified when a separate issue of vaccinations — state laws requiring
children to be vaccinated prior to attending public school — came up in Zucht v. King in 1922.
Justice Louis Brandeis and a unanimous court held that Jacobson had already established that
a state may exercise its police power to provide for compulsory vaccination.
In India, Justice John Marshall Harlan’s sentiments on community interest being prioritised over
individual interests were echoed by the Supreme Court in Asha Ranjan v. State of Bihar (2017).
In that case, the court essentially laid down a hierarchy for a situation when two fundamental
rights under the same umbrella are pitched against each other. It observed that the community
interest cannot be sacrificed at the altar of individual interests especially in a situation where a
fear psychosis is running through the community.
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It is puzzling to note here that despite acknowledging the argument on community interest in
paragraph 49 of the judgment and addressing the need to limit individual liberty in such cases,
the Supreme Court still went on to declare vaccine mandates to be disproportionate until the
time infection rates remain low. This will inevitably have a direct bearing on India’s ability to
equip itself and its citizens for further mutations of the virus, if any, in the times to come.
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The arguments in opposition to vaccine mandates could have the potential to be sustained if it
had not been proved that vaccines are medically essential to prevent severe illness and reduce
deaths among infected persons. Should the virus mutate further, the presence of a class of
unvaccinated persons would have wide-ranging ramifications for an already overburdened
healthcare system.
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Being a signatory to the International Covenant on Economic, Social and Cultural Rights, India is
bound to take all possible measures to progressively realise the enjoyment of “highest attainable
standard of physical and mental health” of its citizens under Article 12 thereof. In this regard, it is
only befitting that the state expedites inoculations at a time when infection rates are relatively
low. This will not only alleviate the burden on the healthcare system during more difficult times,
but will also ensure that the state’s healthcare policies are proactive and not merely reactionary.
As for bodily integrity and personal autonomy of an individual under Article 21 of the
Constitution, we would be remiss if we did not acknowledge the fact that such autonomy
proceeds on the guarantee of life itself. In such a scenario, it becomes essential for the state to
first safeguard the life and health of its citizens before individuals’ decisional autonomies, even if
that requires the state to take aid of its constitutionally recognised police powers.
Tanishk Goyal and Rishabh Singh are penultimate year students at The West Bengal National
University of Juridical Sciences, Kolkata and Faculty of Law, Allahabad University, respectively.
They can be reached at tanishk218110@nujs.edu
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‘An impact far wider than imagined’ | Photo Credit: Getty Images/iStockphoto
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On May 19, in Union of India vs Mohit Minerals, the Supreme Court of India delivered a ruling
which is likely to have an impact far wider than what the Centre might have imagined when it
brought the case up on appeal. At stake was the validity of a levy imposed on importers, of
Integrated Goods and Services Tax (IGST) on ocean freight paid by foreign sellers to foreign
shipping lines. The Gujarat High Court had declared the tax illegal. The Supreme Court affirmed
the ruling through Justice D.Y. Chandrachud’s judgment and held that the levy constituted
double taxation — that is, that the importer, which was already paying tax on the “composite”
supply of goods, could not be asked to pay an additional tax on a perceived “service” that it may
have received.
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In making this finding, the Court proceeded on a technical reading of various laws, in particular
the provisions of the Central Goods and Services Tax Act. That reading, in and by itself, has
limited implications. But the Court also made a slew of observations, which, if taken to their
logical conclusion by State legislatures, could potentially transform the future of fiscal federalism
in India. It held, for instance, that both Parliament and the State legislatures enjoy equal power
to legislate on Goods and Services Tax (GST), and that the Goods and Services Tax Council’s
recommendations were just that: recommendations that could never be binding on a legislative
body.
Editorial | A timely reminder: On Supreme Court’s GST verdict
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Reacting to the ruling, the Union Ministry of Finance has claimed that it “does not in any way lay
down anything new”, and that it “does not have any bearing on the way GST has been
functioning in India, nor lays down anything fundamentally different to the existing framework of
GST”. But a close reading of the judgment belies this suggestion. Until now, governments
across India have treated the GST Council’s recommendations — even where they disagreed
with them — as sacrosanct, because they believed that this was indeed the law. What Mohit
Minerals holds, though, is that State governments, on a proper construal of the Constitution,
need to hardly feel circumscribed by any such limitation. As such, according to the Court, State
legislatures possess the authority to deviate from any advice rendered by the GST Council and
to make their own laws by asserting, in the process, their role as equal partners in India’s federal
architecture.
When, in July 2017, the Union government introduced the GST regime through the 101st
constitutional Amendment, it did so based on an underlying belief that tax administration across
India needed unification. ‘One Nation, One Tax’, was the mantra. To give effect to this idea,
many entries in the State list of Schedule VII of the Constitution were either deleted or amended.
No longer could State governments, for example, legislate on sale or purchase of goods (barring
a few exceptions, such as petroleum and liquor) through the ordinary legislative route. Instead, a
power to legislate on GST was inserted through a newly introduced Article 246A. This provision
overrode the general dominion granted to Parliament and State legislatures to bring laws on
various subjects and afforded to them an express authority to make legislation on GST.
In addition, the 101st Amendment also established, through Article 279A, a GST Council. This
body comprises the Union Finance Minister, the Union Minister of State for Finance, and
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Ministers of Finance from every State government. The Council was given the power to “make
recommendations to the Union and States” on several different matters. These include a model
GST law, the goods and services that may be subjected to or exempted from GST and the rates
at which tax is to be levied. In framing the manner in which the Council’s votes are to be
reckoned with, the Union government was granted a virtual veto.
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As I wrote in these pages when the Amendment was first introduced, there was some amount of
confusion on whether the Council’s decisions would be binding. The use of the word
“recommendations” suggested on the one hand that its decisions would be advisory, at best.
But, at the same time, the fact that Article 279A directed the establishment of a mechanism to
adjudicate disputes between governments on decisions taken by the Council suggested that
those governments would, in fact, be bound by any advice rendered to them. If the former
reading was to be deployed, the purpose behind the introduction of a common GST would be in
jeopardy. But the latter interpretation effectively entailed a destruction of the well-laid plans of
the Constituent Assembly. Fiscal responsibilities that had been divided with much care and
attention between the Union and the States would now stand dissolved.
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In its judgment in Mohit Minerals, the Supreme Court has provided what ought to be seen as the
final word on this conundrum. Although States had until now proceeded on a tacit belief that the
GST Council’s recommendations were binding, such an approach, in Justice Chandrachud’s
words, would run counter both to the express words of the Constitution and the philosophical
values underlying the language deployed. Our federal compact, the judgment holds, is not
symmetrical, in that there are certain areas of the Constitution that contain a “centralising drift”
— where the Union is granted a larger share of the power — and there are other areas where
equal responsibility is vested.
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Article 246A, which was introduced by the 101st Amendment, is one such clause. The provision
provides concomitant power both to the Union and to the State governments to legislate on
GST. It does not discriminate between the two in terms of its allocation of authority. That
allocation, according to the Court, cannot be limited by a reading of Article 279A, which
establishes a GST Council, and which treats the Council’s decisions as “recommendations”. “If
the GST Council was intended to be a decision-making authority whose recommendations
transform to legislation,” wrote Justice Chandrachud, “such a qualification would have been
included in Articles 246A or 279A.” But in the present case, no such qualification can be found.
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The Court’s ruling does not mean that a legislature — whether Parliament or the States’ —
cannot through statutory law make the Council’s recommendations binding on executive bodies.
Indeed, insofar as the laws today make such a mandate, rulemaking by the executive would
necessarily have to be bound by the Council’s advice. But a constitutional power, in the Court’s
ruling, can never be limited through statute. Such curbs must flow only from the Constitution.
And in this case, in the Court’s analysis, no restrictions on legislative power can be gleaned on a
meaningful reading of the Constitution.
Today, because of the ruling in Mohit Minerals, State governments will be free to exercise
independent power to legislate on GST. It is possible that this might lead to conflicting taxation
regimes, with the idea of ‘One Nation One Tax’ rendered nugatory. But as the Court puts it,
“Indian federalism is a dialogue between cooperative and uncooperative federalism where the
federal units are at liberty to use different means of persuasion ranging from collaboration to
contestation.”
GST was conceived as a product of what some described as “pooled sovereignty”. But perhaps
it is only in an administrative area, animated by contestation, where we can see synergy
between different sovereign units, where our nation can take a genuine turn towards a more
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Suhrith Parthasarathy is an advocate practising in the Madras High Court
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In a significant order recognising sex work as a “profession” whose practitioners are entitled to
dignity and equal protection under law, the Supreme Court has directed that police should
neither interfere nor take criminal action against adult and consenting sex workers.
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“It need not be gainsaid that notwithstanding the profession, every individual in this country has
a right to a dignified life under Article 21 of the Constitution,” the court observed.
“Sex workers are entitled to equal protection of the law. Criminal law must apply equally in all
cases, on the basis of ‘age’ and ‘consent’. When it is clear that the sex worker is an adult and is
participating with consent, the police must refrain from interfering or taking any criminal action,”
a three-judge Bench directed in an order which was passed after invoking special powers under
Article 142 of Constitution.
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The Bench ordered that sex workers should not be “arrested or penalised or harassed or
victimised” whenever there is a raid on any brothel, “since voluntary sex work is not illegal and
only running the brothel is unlawful”. A child of a sex worker should not be separated from the
mother merely on the ground that she is in the sex trade, the court held. “Basic protection of
human decency and dignity extends to sex workers and their children,” the court noted.
Further, if a minor is found living in a brothel or with sex workers, it should not be presumed that
the child was trafficked.
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“In case the sex worker claims that he/she is her son/daughter, tests can be done to determine if
the claim is correct and if so, the minor should not be forcibly separated,” the court ordered.
The court ordered the police to not discriminate against sex workers who lodge a criminal
complaint, especially if the offence committed against them is of a sexual nature. Sex workers
who are victims of sexual assault should be provided every facility including immediate medicolegal care.
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The court said media should take “utmost care not to reveal the identities of sex workers, during
arrest, raid and rescue operations, whether as victims or accused and not to publish or telecast
any photos that would result in disclosure of such identities”.
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