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A NEGATION OF THE INDIVIDUAL AND A COLLECTIVE
MORAL DECAY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Last week, a little over 13 years after the blasts in 2008 (in July) in Ahmedabad, Gujarat, the
designated court to conduct a speedy trial decided the fate of 78 of the accused people. The
Sessions Court building turned into a fortress on the day of the verdict. Unlike other days,
people were frisked before they were allowed on the court premises. But in this seeming silence
and secrecy, on a video-conference link, 49 people were convicted. When those adjudged guilty
were asked if they had anything to say, most spoke with fondness about their family members;
many recounted their clean jail records and educational qualifications; some pleaded innocence.
Many broke down and begged for mercy.
Within a week, the court sentenced 38 of 49 people to death. In a judgment that was 7,015
pages long, written entirely in Gujarati, the court perfunctorily read out the names of convicts,
almost like a school roll call — to “...tie a noose around the neck and hang the convict until he is
dead....” — making it one of the most jarring cases in the history of independent India of the use
of discretion to sentence citizens to death.
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According to a report by Project 39A at the National Law University, Delhi, a total of 488
prisoners in India (as of 2021) were on death row, which is an increase of nearly 21% from
2020. In one fell swoop, the unprecedented verdict of the court in Ahmedabad has now added a
near 10% increase to this number; it is also a reflection of the growing trend of trial courts to
cursorily hand down the death sentence.

ac
k

Debates on the death sentence often focus on its efficacy or constitutionality. But even the
liberal critique sidesteps the central issue: the death sentence grants the state the monopoly of
violence. This monopoly is justified by claiming that such a step prevents crime or that it is a
measure of long-due justice. But at its core, death as a punishment for the ‘rarest of rare’ crimes
is the highest measure of retributive justice in criminal law, based entirely on discretion.
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Fundamentally, ‘rarest of rare’ is a standard that allows a court of law to use public sentiment as
a judicially reliable standard in handing out the death sentence. India’s carceral criminal
jurisprudence requires a court to calculate proportionality between crime and punishment. But
here is a sentence that goes beyond the confines of these calculations to deprive a person of
their life — committing an act whose central value itself is immeasurable.
Justice P.N. Bhagwati pointed to this in his dissent from the majority Supreme Court view, in
Bachan Singh vs State of Punjab (1980). In a remark that discretion is a poor substitute for
principle, he held that any standard setting to explain when an institution can kill someone
defeats the moral imperative to do no harm. Thus, instead of lifting the moral atmosphere of
society, the ‘rarest of rare’ standard gives an institution the power to bracket people as those
who deserve to live imprisoned and those who deserve to be institutionally killed. The
impossibility of reform, the heinous nature of the crime, the shock to the public conscience, none
of these things sufficiently justify the right of a fallible institution to take someone’s life.
The harm of this loose standard is on full display in this verdict under discussion. After the
verdict is delivered in any criminal trial, lawyers make what are called ‘mitigating arguments’ —
essentially to contextualise the convict as an individual and not as the accused.
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In this case, first, the court orally convicted ‘en masse’ several of the accused instead of
declaring the charges proved against them separately. That is, out of the 78 accused, 49 were
convicted, but the point of calling it ‘en masse’ is because it was done in groups based on
charges, and not for each accused; consequently, not indicating the individual roles of the
accused. It then directed the defence to commence sentencing arguments without access to the
lengthy written judgment that contained specific findings of the court. By depriving the defence of
the verdict, the court crippled even the possibility of making a proper mitigation argument. In a
bizarre turn of events, the prosecution argued that the defendants should argue for mitigation
before it would even disclose which convicts it intended to seek the death sentence. The role
attributed to each of the accused was different. By equating them for mitigation purposes
(individual circumstances were unaccounted for and context and circumstances were
considered to be the same) and handing down a mass death sentence, the court has only
opened the door for greater misuse of a questionable power to end a life without any oversight.
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Mitigation turns usual court proceedings on their head. Unlike other trial stages where a court
adjudicates between competing legal identities of an accused, the complainant, etc., in
mitigation, the court hears evidence of a person’s humanity. Do they play cricket? Do their
neighbours like them? Do they feel remorse or empathy for the people they affected? What if
they are innocent? How should they feel contrition then? Do they demonstrate the possibility of
readjusting to life outside prison if they are ever released? It allows discretionary sentencing to
don a veneer of compassion when both outcomes — incarceration or death — are
fundamentally inhuman. Hearing mitigating circumstances requires — however temporarily —
for the trappings of distance and formality to be stripped away so that a court may see a person
instead of a convict. As the keeper of public conscience, the court’s decision to ignore all
reasons to let someone live says more about our collective bloodlust than the 38 people we
keep pretending are not one of us. It relies on a remarkably craven view of human potential.
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Maybe calling it the death ‘penalty’ itself is problematic. It is not a levy on delayed tax filings or a
moment in a football match. Such a permanent sentence requires us to assume that our
institutions are infallible and user-proof. To cast this as a simple ‘penalty’ ignores what it truly
does — and did in this case; it negates the individual for the final time.
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Arjun Joshi is a lawyer practising at the High Court of Gujarat. He assisted in defending eight of
the accused in the bomb blasts, (of whom six were sentenced to death and two were acquitted).
Surabhi Vaya is a law student who assisted with the sentencing arguments of six convicts in the
2008 Ahmedabad blast case, and who were sentenced to death. The views expressed are
personal
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RETAIN AMARAVATI AS OVERALL CAPITAL: A.P. HC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Counsel for petitioners contended that the State had failed to deliver on its promise to return the
developed plots as per the final master plan within a period of three years from the date of final
LPSl and even after the deadline expired on January 20.
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The Bench directed the State government and the CRDA not to alienate or mortgage or create
any third party interest on the land pooled, except for the construction of capital city or
development of capital region.
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The High Court also directed the State government to complete the process of development and
infrastructure in the Amaravati capital region, including providing basic amenities such as roads,
drinking water and electricity, within six months. The State and CRDA were directed to complete
the Town Planning Scheme as per section 61 of APCRDA Act.
The State was also directed to pay costs of Rs. 50,000 to each of the petitioners for having
forced the filing of the writ petitions to perform their statutory obligations.
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The judgment comes in the wake of the State government withdrawing the two Acts — The AP
Capital Region Development Authority Repeal Act, 2020 and the AP Decentralisation and
Inclusive Development of All Regions Act, 2020.
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In December 2019, the State government introduced the two Bills in the Assembly, and passed
them without much opposition. Meanwhile, land owners in the Amaravati region filed a bunch of
petitions challenging the State government’s move.
However, the High Court continued the hearing after some petitioners contended that there were
still some issues relating to CRDA Act.
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ROW OVER CONTROL ‘ODD’: DELHI GOVT.
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High Courts, Judgments and related Issues

The Delhi government in the Supreme Court on Thursday said the prolonged dispute between
itself and the Centre over who controls bureaucrats in the national capital has led to a situation
that is nothing short of “bizarre”.
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Appearing before a three-judge Bench led by Chief Justice of India N.V. Ramana, senior
advocate A.M. Singhvi, for Delhi, said the situation is such that a “democratic representative
government” has to get the approval of the Lieutenant-Governor (L-G) to appoint a Health
Secretary or a Commerce Secretary.
“The case needs to be heard urgently,” Mr. Singhvi said as he made his preliminary remarks in
the case. He said the tussle is having a “deleterious effect”.
Wielding power

Additional Solicitor General Sanjay Jain said the question ought to be referred to a Constitution
Bench. But the court responded that there was no need for it now.
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“Three of us feel we can hear and reserve the case... If you can show otherwise, we will see. But
we cannot decide this now itself... Whether three or five judges should hear the case...” Chief
Justice Ramana, flanked by Justices A.S. Bopanna and Hima Kohli on the Bench, addressed
Mr. Jain.
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The issue dates back to February 14, 2019 when an apex court Bench of Justices A.K. Sikri and
Ashok Bhushan (both retired) gave a split opinion on the question of control over “services” in
the Capital.
Meanwhile, on Thursday, the Bench led by Chief Justice Ramana issued formal notice to the
Centre on a separate petition filed by the Delhi government seeking to quash amendments to
the ‘Government of National Capital Territory of Delhi (GNCTD) Act’ and 13 Rules of the
‘Transaction of Business of the Government of National Capital Territory of Delhi Rules, 1993’.
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The Delhi government said that the Centre has given more power to the L-G than the elected
government.
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BJP MLAs protest on the first day of budget session of the Maharashtra Assembly on
Thursday.EMMANUAL YOGINIEMMANUAL YOGINI | Photo Credit: EMMANUAL YOGINI
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In an unprecedented move, Maharashtra Governor Bhagat Singh Koshyari stopped his address
on the opening day of the budget session of the Assembly in less than a minute and left amid
sloganeering by the Opposition BJP MLAs who were demanding the resignation of Cabinet
Minister Nawab Malik.
Mr. Malik is in the custody of the Enforcement Directorate for alleged involvement in money
laundering cases linked to fugitive gangster Dawood Ibrahim.

At a loss

IA

The chaos began as soon as Mr. Koshyari entered the hall. MLAs from the ruling Maha Vikas
Aghadi (MVA) started raising slogans hailing Chhatrapati Shivaji Maharaj in an attempt to
highlight the Governor’s controversial comment on the Maratha king a few days back. However,
when the Governor rose to deliver his speech, BJP MLAs displayed posters of Dawood Ibrahim
and Nawab Malik inside the House demanding Mr. Malik’s ouster.
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Mr. Koshyari barely spoke three lines, tabled the speech, closed his file and left the venue,
leaving the ruling side stunned. Both Chief Minister Uddhav Thackeray and Deputy Chief
Minister Ajit Pawar appeared at a loss. As ruling party MLAs gathered around them, the national
anthem, traditionally played after the Governor’s address, was started.
The ruling MVA condemned the Governor’s abrupt departure and also slammed the BJP for
disrupting the speech.
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Speaking to reporters later, State Environment Minister Aaditya Thackeray termed the incident
unfortunate and questioned Mr. Koshyari’s action in not delivering his address or waiting for the
national anthem.
NCP condemns action
Nationalist Congress Party (NCP) State unit president and Irrigation Minister Jayant Patil said,
“There was no reason for him to cut the speech. Disrespecting national anthem is unthinkable.
This is unparliamentary and we condemn it.”
The MVA said there was no question of asking Mr. Malik to resign as all allegations against him
were politically motivated.
The Congress State unit president Nana Patole also said the party might move a resolution
asking the President of India to recall Mr. Koshyari.
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SC SHOCKED BY HC’S RELIEF FOR EX-DGP
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Sumedh Singh SainiAKHILESH KUMAR | Photo Credit: AKHILESH KUMAR
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The Supreme Court on Friday expressed shock at a Punjab High Court order granting former
State Director General of Police Sumedh Singh Saini protection from arrest in cases likely to be
registered against him in future. “This is shocking and we feel such an order is unprecedented...
How can it be that an order is passed that a person cannot be arrested in future cases... what is
this?” Chief Justice of India N.V. Ramana, heading a three-judge Bench, observed.
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The Punjab Advocate General D.S. Patwalia submitted that a single Judge had granted blanket
protection against everything.
Senior advocate Mukul Rohatgi, appearing on caveat for the former top cop, said his client was
a decorated police officer and a victim of the State government’s mala fide efforts to frame him
in false cases. “But this is an unprecedented order. How can future course of action be stayed?
It is shocking...” the Bench made its displeasure clear.
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The court said, considering the “peculiar facts” of the case, it would ask the Chief Justice of the
Punjab and Haryana HC to assign the case to another Bench and dispose it in two weeks.
Meanwhile, the special leave petition in the apex court would remain pending.
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The single Judge of the High Court had ordered that Mr. Saini should not be arrested till April 20
in various cases pending against him except one — the murder of Balwant Singh Multani, which
is pending in the top court.
The Supreme Court on Thursday had granted Mr. Saini anticipatory bail in the Balwant Singh
Multani disappearance case of 1991. In fact, the top court had in September the same year
given him protection from arrest in the case.
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In 1991, Multani was picked up after an attack on Mr. Saini and three police officers. The three
died and Mr. Saini was grievously injured. The police later claimed that Multani had escaped
custody and disappeared. However, a murder charge was later added in the case after two of
the accused policemen in the case turned approvers. A first information report (FIR) was
registered against Mr. Saini on the basis of a compliant by Multani’s family.
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That policies change with governments may appear acceptable in a democracy, but no court will
allow a transformation so fundamental that rights and entitlements that accrued during an earlier
regime are abandoned or frustrated. In 2014, the Amaravati region was chosen as the site of the
capital of Andhra Pradesh, the residuary State left after the creation of Telangana, but work was
stopped after the present YSRCP regime took over. Instead, Chief Minister Y.S. Jagan Mohan
Reddy mooted the idea of ‘decentralised’ development, by which he meant that the State will
have Amaravati as the legislative capital, while Visakhapatnam will be the executive capital, and
Kurnool the seat of the High Court. In a stern rebuff to the ‘three capitals’ idea of the present
regime, a Full Bench of the State’s High Court has ruled that it cannot abandon the project to
develop Amaravati as the capital city after over 33,000 acres had been given up by farmers and
15,000 crore sunk in it over development expenditure. Holding the State government to its
promise of developing the region into the capital city, it has directed the government to complete
the required developmental work in Amaravati within six months. As a consequential relief to the
farmers who had given up their land for the specific purpose, the court has asked the State and
the Andhra Pradesh Capital Region Development Authority to develop the surrendered land and
deliver reconstituted plots to them within three months.
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In political terms, the decision to locate the three organs in different cities was possibly
motivated by a wish to undo a key policy measure of the previous TDP regime, as well as
negate speculative gains the erstwhile rulers may have allegedly made by choosing Amaravati.
However, it was projected as a measure to decentralise governance and take the fruits of
development to all parts of the State. After farmers approached the court, the government
sought to render the matter infructuous by repealing its decentralisation law, the one that it
enacted in 2020 for spreading the capital city and proposing ‘inclusive development’ of all
regions. However, the Bench took note of the government’s intention to pursue its multiple
capital cities plan and decided that it will adjudicate on the petitioners’ grievances. It held that
the State legislature lacked the competency to shift the organs of the State. The verdict, if
undisturbed by the Supreme Court, may put an end to attempts to shift the capital city out of
Amaravati. A welcome feature of the verdict is that it has invoked the doctrines of constitutional
trust and promissory estoppel to prevent a regime from going back on its promises to citizens. It
sends out a message that governance should not be buffeted by winds of political change or be
held hostage to the passing whimsy of a particular regime.
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SC CONCERNED OVER FAKE DEATH RECORDS
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The Supreme Court on Monday expressed concern over instances of fake death certificates
being used to claim ex gratia for persons who died of COVID-19 infection.

m

Financial aid of Rs. 50,000 is provided for the families of those who died of the infection as a
welfare measure.
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The court had steered the initiative and approved the scheme for distributing assistance to
families who could provide documents, including RT-PCR test results and the death certificate,
to the authorities concerned.
The money for the aid was sourced by the States from their respective disaster relief funds.
On Monday, appearing before a Bench led by Justice M.R. Shah, Solicitor-General Tushar
Mehta, who represents the Union and the State of Gujarat, apprised the court of a serious worry
about fake certificates turning up to back claims for compensation.
‘Set a deadline’

IA

Mr. Mehta also said the process of payment cannot be an unending phenomenon. It has to stop
at some point. He urged the court to fix a deadline for filing compensation claims.
“The process cannot go on endlessly,” Mr. Mehta said.
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But the court asked the various parties, the Union government and the States, for suggestions
on measures that could be taken to counter fake certificates.
The Bench even suggested starting an investigation on the issue.
“It is indeed a serious thing,” Justice Shah said, listing the case on March 14.
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The top court had earlier directed States and Union Territories to appoint a dedicated nodal
officer to coordinate with the member secretary of their respective legal service authorities to
facilitate payment of ex gratia to family members of the victims.
Process of payment cannot be an unending phenomenon. It has to stop at some point
Tushar MehtaSolicitor-General
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FIVE STATE POLLS, THEIR MESSAGES AND
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One party, many gains | Photo Credit: Getty Images/iStockphoto
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State elections should never be confused with sporting nomenclature of ‘semi-final’, but in all
significant State elections, it is imperative that we draw clear lessons. What must leave the
Bharatiya Janata Party (BJP) chuffed is that the elections from disparate States around India
have resulted in its bettering its performance — and by a significant margin. The BJP era
appears to be in top gear and cruising.
In Uttar Pradesh, the Samajwadi Party (SP), up from its meagre seats in 2017, led a robust
campaign and enthused those who saw the election to believe that it had the momentum. But
the message was clear when the votes were counted. Any spring in its feet from the boost it
secured from emerging as the sole Opposition pole was no match for the BJP that kept its
enormous advantage in the urban and semi-urban seats. Even more, the BJP has gained in vote
share from 2017.
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The decimation of the informal economy in U.P. has consequences that hurt the poorest. Youth
unemployment is among the highest in the country and has grown in the past five years, with 16
lakh fewer people employed in the State in 2022 than they were in 2017. The much lower growth
in the State’s GDP, when compared to the 2012-2017 phase, and the meteoric price rise,
impacting the food basket, are all matters of statistical record. NITI Aayog ranked U.P. at the
bottom of the multi-dimension poverty index. But the incumbent Chief Minister, Yogi Adityanath,
was returned to power, in a first since 1985. So, in the face of deep economic distress, the
Centre and State taken together with a nearly eight-year incumbency at the Centre and a full
majority in Lucknow, one must look at the implications of when the voter does not factor her/his
own well-being when making electoral choices. The ‘something else’ that has driven Mr.
Adityanath back to Mukhya Mantri niwas must concern us.
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Mr. Adityanath was careful to pursue his campaign with a single-minded focus on Hindutva.
From the ‘separateness’ argument of preferential treatment of ‘ Kabrastan’ versus ‘ Shamshaan’
under the then Chief Minister Akhilesh Yadav, made prominently by the Prime Minister in 2017,
Mr. Adityanath and the new 2022 campaign took things to another level throughout his tenure.
The treatment meted out to anti-Citizenship (Amendment) Act (CAA) protesters (mostly Muslim)
was unprecedented, and a key legislation enacted in the middle of the novel coronavirus
pandemic was the anti-conversion law known to provide legal cover for mobs wishing to attack
inter-faith couples, mostly where the man was Muslim. The shutting down of abattoirs and
tanneries had a communal slant as it attacked the economic backbone of several Muslims. And
then during the campaign, an analysis of 34 publicly available speeches over three months
(between the first week of November and the first week of February), found “100+ Instances of
Hate Speech, Religious Polarisation, Hindutva Supremacy”. There were bulldozers as campaign
pieces placed outside rallies of the incumbent Chief Minister and the anti-Muslim stance of
several MLAs, some of whom even went as far to speak of “tearing beards off faces of Muslims”.
A Chief Minister, also a head priest in Gorakhpur, in India’s most populous State, who made no
bones about standing for what he did, gets back with a comfortable majority. This has national

Page 12
implications as it suggests that a significant section of the people here have bought into a
sharply divisive idea of a Hindu Rashtra. The BJP’s confidence in pushing for similar actions,
making States theatres of a show of aggressive Hindutva — like Karnataka, Assam and Madhya
Pradesh — would get a fillip.
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It had been believed after the elections in the Hindi heartland in the winter of 2017 that Narendra
Modi could sway voters nationally, but the BJP was consistently losing States. That ‘jinx’ on the
BJP has gone away with this round, as these elections were in States all around India, and with
varying social complexions and political cultures. The BJP has managed to retain power across
the board.
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If the BJP finds no electoral pushback to its economic policies, of simultaneously keeping big
business (via privatisation) as well as the extremely poor (in its labaarthi, or beneficiary logic) on
its side, there would be no problems with raising the price of petrol even further, or reintroducing farm laws. Watching economic policies unfold, in the face of mounting challenges in
the next two years, would be a fascinating exercise.
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The remaking of the Opposition space is a key message in these elections. The only Opposition
party that has succeeded is the Aam Aadmi Party in Punjab. The losers would include, other
than the Congress, the Bahujan Samaj Party (BSP) and the Akali Dal. The full kaleidoscope of
parties with connections with old India, who thought of themselves as progressive or linked to
social justice in some way, have been turfed out. AAP, a party which came into its own in the
post-2014 world, after the Congress-era had waned fully, is the only one tasting success. AAP
having as many Chief Ministers as the Grand Old Party, and parties such as the SP and others
unable to mount an electoral challenge to the BJP, signals a blow to the whole universe of how
politics was done before 2014, at least for the moment.
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When this winter, the absence of a caste census was a serious issue with smaller Other
Backward Classes and several prominent leaders leaving the BJP and joining the SP, there was
hope that there could be a burgeoning social justice and welfare model, akin to the Dravidian
model. A BSP unwilling to fight appeared to be a positive. But as results have come in, it is clear
that merely trying to use another social faultline as a counter to the Hindutva faultline will not
work at a time when so much political, institutional and monetary power is concentrated in
Hindutva. It would need much more in the mix to mount the challenge. To think of a resurgent
‘post-Mandal’ to take on Hindutva would be foolhardy. U.P. is miles away from a Dravidian
model.
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It is not clear if the challenge to the dominant narrative can be met with just electoral tactics. If
anything, these elections have proved that to counter the idea of Hindu nationalism or ensure
that voters are enthused by harmony, or even a 21st century version of Indian nationalism,
would need much more than smart electioneering or tactical plays. For the moment, these
verdicts have provided the justification of the ‘popular will’ that the ruling party in Delhi needs to
implement policies which it may have hesitated to until now — for example, to bring back the
farm laws or push more aggressively towards a Hindu Rashtra, by law.
Seema Chishti is a journalist-writer based in New Delhi
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Mere legislation is not enough to eradicate superstition from society, but laws do have the utility
value of curbing the prevalence of inhuman rituals and practices. Seen in this light, the proposed
Karnataka law targeting black magic and inhuman practices may be regarded as social reform.
The Karnataka Prevention and Eradication of Inhuman Evil Practices and Black Magic Bill, 2017
has been approved by the State Cabinet and is likely to be introduced soon in the Assembly. It is
not accurate to characterise this as just an ‘anti-superstition bill’, as what it seeks to prohibit are
actions that offend human dignity, result in the exploitation of gullible and vulnerable people or
cause harm to them. Organising macabre rituals, offering magical cures and threatening people,
under peril of incurring divine or supernatural displeasure, are covered by this law, even though
these can be treated as offences under the Indian Penal Code too. Perhaps ironically, it
exempts established religious practices and the propagation of spiritual learning and arts,
besides astrology and vaastu . Overall, it tries to heed the line between religious traditions and
superstitious practices. Maharashtra already has a law against black magic and other ‘evil’
practices. It is not clear if it has made much headway in eliminating blind faith, but it must
strengthen the hands of people willing to take on social practices steeped in ignorance and
unreason. The proposed law ought to be seen as a reasonable restriction on the right to practise
and propagate one’s religion under Article 25 of the Constitution. As long as these restrictions
are in the interest of public order, morality and health, the law may withstand the test of
constitutionality.
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It is not uncommon to read reports of disturbing rituals. Among the rituals the Bill outlaws is the
urulu seve , also known as made snana , in which devotees roll over food leftovers, the practice
of walking on fire, branding children, and piercing one’s tongue or cheeks. It is hard to make a
case for retaining these practices. However, it is possible that some may ask whether everything
that appears irrational to the less believing should be prohibited by law. When the state ventures
to identify some practices — mostly prevailing among groups in the social periphery — as
incompatible with ‘civilised’ norms, it must demonstrate that these are wholly inhuman, or
exploitative. One must denounce acts that harm women in the name of exorcism, but is it
possible to decry the very idea of devotees claiming to be “possessed” by god or the devil,
except from the perspective of a rationalist? Ultimately, it is education and awareness that can
truly liberate a society from superstition, blind faith and abominable practices in the name of
faith. Until then, the law will have to continue to identify and punish acts that violate the people’s
right to life, health and dignity.
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SC AVERSE TO ‘SEALED COVER JURISPRUDENCE’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Two separate Benches of the Supreme Court on Tuesday tore into the “sealed cover
jurisprudence” practised by the government in courts.
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The court was critical about how the government and its agencies file reports in sealed
envelopes directly in court without sharing the contents with the opposite party. This is usually
done on the ground that the contents are highly sensitive in nature, and may injure even national
security or “public order”. Another reason given by state agencies, mostly in money laundering
cases, is that the disclosure would affect ongoing investigation.
Being kept in the dark about the material contained in a sealed cover report, the petitioners are
crippled in mounting a defence, not knowing what they are supposed to defend against. At
times, their cases, mostly involving fundamental rights such as personal liberty, are dismissed
on the basis of the secret contents ensconced in the sealed covers.
“Please do not give sealed cover reports in this court. We will not accept it,” Chief Justice of
India (CJI) N.V. Ramana admonished a counsel in a criminal appeal filed by a man against the
Bihar government.
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The CJI’s remarks were recounted by senior advocate Dushyant Dave to a Bench led by Justice
D.Y. Chandrachud later in the day as soon as the hearing began on the government ban of
Media One channel.
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“I am very averse to what is called the ‘sealed cover jurisprudence’,” Justice Chandrachud
reacted.
The Centre, in the Media One case, had come with its files to hand over to the court in a sealed
cover. The court asked why the government could not disclose the files to the channel. It kept
the issue open for examination.
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Justice Chandrachud said the court would like to examine the larger issue of ‘sealed cover
jurisprudence’, especially in the background of bans on media houses such as Media One, and
asked senior lawyers like Rakesh Dwivedi and Additional-Solicitor Generals S.V. Raju and K.M.
Nataraj to assist it in the endeavour.
‘Small exception’
Justice Chandrachud said there were only a “small exception” of cases in which the court, for
the benefit of the parties, do not want them to see the government files.
“Like in a case of child sexual abuse,” Justice Chandrachud pointed out. He narrated how, some
time ago, Attorney-General K.K. Venugopal dealt with sensitive government records concerning
cross-border national security in a case before the Supreme Court.
Instead of putting them in a sealed cover, Mr. Venugopal had sent his junior with the records to
the office of the opposite counsel, for him to go through them so that the latter could better assist
the court. “The Attorney made it clear that he did not like the files to be made available in the
public realm, but he said there is nothing secret from the petitioner’s counsel, who could see the
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records for himself and assist the court,” Justice Chandrachud narrated.
Senior advocate Huzefa Ahmadi referred to the top court’s judgment in the Anuradha Bhasin
case that dealt with security measures in Jammu and Kashmir following the revocation of its
special status under Article 370.
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“The court said that any portion perceived sensitive could be redacted but the substance of what
is against you, be it a question of national security or not, should be disclosed to the opposite
party so that they can get an opportunity to defend,” Mr. Ahmadi submitted.
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MORE INFORMATION ON ANTI-LYNCHING BILLS
SOUGHT
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
and issues arising out of these

MoS for Home Nityanand Rai in ParliamentFile photo- | Photo Credit: -
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The Ministry of Home Affairs (MHA) informed the Lok Sabha on Tuesday that clarifications have
been sought from the governments of Rajasthan and Manipur regarding the anti-lynching Bills
passed by the two Assemblies in 2019 and 2018 respectively.
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‘No defined crime’

Minister of State for Home Nityanand Rai said in a written reply that lynching is not defined as a
crime under the Indian Penal Code. He was responding to a question by Congress member
Manish Tewari. The Hindu reported on February 15 that anti-mob lynching Bills passed by at
least three Opposition ruled States and one BJP ruled State in the past four years are caught up
in various levels of non-implementation with the Union Government taking a view that lynching is
not defined as a crime under the Indian Penal Code (IPC).
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“In its annual ‘Crime in India’ report, National Crime Records Bureau (NCRB) publishes crime
data from all States/Union Territories under various crime heads that are defined under the
Indian Penal Code and Special & Local Laws. In the year 2017, NCRB collected data on cases
of mob-lynching, hate crimes etc. but it was observed that the data was unreliable,” the reply
stated. It also stated that the NCRB does not maintain data on “hate speech”.
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It added that the Government has received ‘The Rajasthan Protection From Lynching Bill, 2019’
and ‘The Manipur Protection from Mob Violence Bill, 2018’.
“After consultation with the nodal ministries/departments, certain clarifications have been sought
from Government of Rajasthan and Government of Manipur on October 12, 2021 and November
18, 2021 respectively.” it said adding that NCRB does not maintain data under the head ‘hate
speech’.
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THE DEBATE OVER ‘FREEING’ TEMPLES
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these

Karnataka Chief Minister Basavaraj Bommai offers prayers at a temple in Bengaluru before
presenting the State Budget. | Photo Credit: PTI
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Even before the debate on the controversial Karnataka Protection of Right to Freedom of
Religion Bill, 2021 (known as the anti-conversion bill) and its passage in the Upper House of the
Legislature could be completed, the BJP government in Karnataka announced that it will bring in
a law to free temples from government control, during the State Budget. This may lead to
another round of political slugfest. It is seen as one more RSS-backed initiative being
implemented by the BJP government.
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The demand for freeing Hindu temples in Karnataka from the purview of The Hindu Religious
Institutions and Charitable Endowments Act, 1997 (Muzrai Act) has grown especially loud after a
misinformation campaign, allegedly by Hindutva groups, that the funds collected in temples are
being “diverted” to non-Hindu religious institutions. This has continued despite clarification by the
Department that the ‘tasdik’ amount for maintenance of non-Hindu religious places, to
compensate the religious institutions that had lost their Inam lands when land reforms were
implemented in the State, come from the government and not from temple collections. The
‘diversion’ of fund collected in temples, if any, has been from rich temples for the development of
‘C’ category temples. The Department provides 60,000 annually as tasdik for holding daily rituals
in temples that have meagre incomes from devotees. It has 34,559 temples under its control of
which 190 temples (earning more than 25 lakh annually) and 163 temples (earning between 5
lakh and 25 lakh annually) have been categorised as ‘A’ and ‘B’. As many 34,206 temples that
have an annual income of less than 5 lakh have been categorised as ‘C’ and these receive
tasdik.
Politically, the move is expected to help the ruling BJP. The narrative of freeing temples from
government control has gathered steam in other parts of the country too. The Congress, which
has been at loggerheads with the government on the anti-conversion bill and the anti-cow
slaughter bill, will be on the back foot in putting up a strong opposition to the narrative on temple
collection while fighting the BJP in the polls next year.
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The proposed law comes at a time when many powerful religious mutts across the State have
evinced interest in taking over ancient temples, some of which have reportedly high incomes
with a steady flow of devotees. This has raised fears about social exclusion in temple
management and activities and the takeover of temple management by caste groups. It has also
raised concern that only rich temples will benefit from the move while more than 34,000 temples
with meagre incomes could end up remaining with the government. Interestingly, the Karnataka
Federation of Archakas and Agamikas of Hindu Temples has opposed the proposal as they are
insecure about their positions in case the government moves ahead with the law.
Though BJP insiders pushing for the law argue that the freed up temples will be managed by
trustees who will bring in transparency and greater accountability, there are also fears to the
contrary. At least three very popular temples run by private trusts in Bengaluru, for instance,
have been taken over by the Muzrai Department in recent years after a section of trustees
alleged financial and administrative mismanagement.
As of now, it is not clear whether the trust will be handed over the responsibility of the temple
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buildings land, and the temple jewellery. The combined property of all Muzrai temples is said to
be about 1 lakh crore although an audit is still to be done. The details are of the proposed law
are unclear but what is clear is that the Bommai government is keen to implement the proposal.
sharath.srivatsa@thehindu.co.in
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EXECUTIVE BEST SUITED TO DECIDE ON POLICY,
SAYS SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Banking on judges to resolve questions of “pure policy” diminishes the role of other political
organs, the Supreme Court said in a judgment upholding the Centre’s one rank, one pension
(OROP) scheme on Wednesday.
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Noting that there is an increasing trend of challenging issues of policy in courts, a Bench led by
Justice D.Y. Chandrachud said unhappiness over government policies in a democracy were
better resolved through democratic dialogue rather than adjudication.
“Increased reliance on judges to solve matters of pure policy diminishes the role of other political
organs in resolving contested issues of social or political policy which require democratic
dialogue,” Justice Chandrachud said. Courts are more suitable to answer “either, or” problems.
“Most questions of policy involves complex considerations of technical and economic factors.
They involve balancing competing interests for which democratic reconciliation, rather than
adjudication, is the best remedy,” the court observed.
Cases of exception
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The court referred to how petitioners have challenged the OROP scheme through public interest
litigation (PIL) in court when the issue pertained to a domain reserved for executive policy.
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Decisions on policy matters are more suitably addressed by elected representatives as they
require negotiations, trade-offs and a consensus-driven decision-making process, the court said.
However, the court said, the judiciary cannot refuse to intervene if a government policy impinges
on constitutional rights.
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SC BACKS CENTRE’S OROP SCHEME
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Wednesday upheld the Centre’s one rank, one pension (OROP) scheme
for the armed forces.
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A Bench led by Justice D.Y. Chandrachud held, “We find no constitutional infirmity in the OROP
principle as defined in the government’s communication of November 7, 2015, on the
implementation of the pension scheme.”
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The OROP scheme stipulated that benefits would be effective for pensioners from the cut-off
date of July 1, 2014. Pensions of past pensioners would be refixed on the basis of pensions of
retirees in the calendar year 2013. The Centre, represented by Additional Solicitor-General N.
Venkatraman, had promised that pensions of “all pensioners would be protected.” Finally, the
scheme mandated the re-fixation of pension every five years.
The judgment dealt with a petition filed by the Indian Ex-Servicemen Movement, represented by
senior advocate Huzefa Ahmadi and advocate Balaji Srinivasan, complaining that pensioners of
the same rank, who were a “homogeneous class”, were arbitrarily being given varying pensions
under the OROP scheme.
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The amount of pension, they argued, should be uniform across armed forces personnel who
retired with the same rank. They contended that the OROP had created a separate class among
the personnel equally situated in rank and length of service. However, the court did not accept
the argument.
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“Varying pensions payable to officers of the same rank, retiring before or after July 1, 2014,
either due to Modified Assured Career Progression (MACP) or different base salaries used for
the calculation of pension, cannot be held arbitrary,” Justice Chandrachud, who authored the
judgment, held.
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Explaining the principle governing pensions and the cut-off date under the OROP, the court
summarised that “all pensioners who hold the same rank may not, for all purposes, form a
homogeneous class”.
The court summarised that it was “not a legal mandate that pensioners who hold the same rank
must be given the same amount of pension”.
The court also did not accept the petitioner’s argument that re-fixation of pension after a gap of
five years would leave them at a great disadvantage. The petitioner had contended that such
periodic equalisation would “cause great injustice to 24 lakh ex-servicemen, 6.5 lakh war widows
and veteran widows and their families by creating a situation of ‘one rank, different pension’”.
The court went on to direct the Centre to conduct the “re-fixation exercise” from July 1, 2019 —
the date on which the first five-year period from 2014, expired. The Bench said there was limited
scope for judicial review of government policy.
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ESSENTIALLY FLAWED: THE HINDU EDITORIAL ON
THE KARNATAKA HIGH COURT’S HIJAB VERDICT
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Karnataka High Court verdict upholding the ban on the wearing of head scarves by students
in educational institutions is wrong on many levels. The manner in which it framed the questions
arising from the controversy over Muslim girl students wearing the hijab undermines
constitutional principles. The court failed to examine whether the wearing of the hijab, in addition
to the prescribed uniform, but without any variation in colour, was a ground to refuse entry into a
school or college. The Bench examined verses from the Koran to disagree with the students’
claim that wearing the hijab was an essential practice in Islam and that, therefore, it was entitled
to constitutional protection as part of religious freedom under Article 25. But is that the real
issue? The court rejected the argument in favour of ‘reasonable accommodation’, by which a
pluralist society may allow the classroom to reflect social diversity without undermining the
sense of equality among students. Apparel norms may be needed in “qualified public spaces”
such as schools. But there is no reason to not accommodate the choice of an additional piece of
clothing that does not interfere with the prescribed uniform.
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In rejecting the argument based on ‘freedom of conscience’, the court cited the absence of
elaboration in the pleadings. The judgment’s emphasis on the uniform as an inviolable symbol of
equality and homogeneity seems to have overwhelmed any contention in favour of any sort of
accommodation. Another question to raise is whether it was at all necessary to invoke the
‘essential practice’ test in this case. If something is egregiously religious, it is more likely to be
kept out of the campus, if uniformity and eliminating any ‘sense of separateness’ are the
hallowed goals. The matter could have been disposed of without entering the theological
domain. The ‘essential religious practice’ test itself is a pointless exercise, as the Supreme Court
has established a nearly unattainable standard to determine it. Something is an essential
practice only if its absence or removal has the effect of destroying the religion itself. Save for a
few fundamentals, no religious practice will actually survive such scrutiny. It would be far better if
a claim for Article 25 protection is tested against constitutional values such as equality, dignity
and privacy, subject, of course, to health and public order. In any case, the ‘essentiality’ test
should be jettisoned forever if only because it theoretically allows some defining theological
concepts to override all else. What is abhorrent to constitutional principles will remain so
irrespective of what is considered essential to a religion. Freedom of religion is important
because freedoms are important, and not because religions are important.
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“National eVidhan Application (NeVA)”, a Mission Mode Project for Digital Legislatures to
make the functioning of all Legislative Houses in the country paperless has been developed
on the theme of ‘One Nation – One Application’. NeVA is transforming all State Legislatures
into ‘DIGITAL HOUSES’ so as to enable them to transact entire Government Business on
digital platform including information exchange with the State Government Departments in
digital mode. It stands for bringing far reaching transformation in the governance across the
country by making the people well informed & enlighten citizens and thereby strengthening
the roots of the democracy in the country. NeVA is not only bringing greater synergy,
coordination, transparency and accountability between the Legislature and the executive in
a State, but also across the States. Keeping in view the latest technological development in
the field of ICT, maximum use of AI& IOT has been made to make NeVA a robust IT
product.
Since, the process involving the functioning of all Legislatures are similar except some minor
variations, enabling provisions have been incorporated in NeVA for onboarding it by the two
Houses of Parliament also.

IA

To adopt National e-Vidhan Application (NeVA), Memorandum of Understanding (MoU)
have been signed with 18 States viz(1) Punjab (2)Odisha, (3) Bihar {both Houses}, (4)
Meghalaya, (5) Mizoram, (6)Manipur, (7) Gujarat, (8) Arunachal Pradesh, (9) Nagaland, (10)
Puducherry, (11) Tripura, (12)Himachal Pradesh, (13) Chhattisgarh, (14)Tamil Nadu,
(15)Sikkim, (16)Haryana, (17) Uttar Pradesh{both Houses} (18) Jharkhand.
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Out of these 18, Detailed Project Reports have been submitted by13 States viz.(1) Punjab
(2) Odisha, (3) Bihar {both Houses}, (4) Nagaland, (5) Manipur, (6) Sikkim, (7) Tamil Nadu,
(8) Meghalaya, (9)Haryana,(10)Tripura (11) Uttar Pradesh (both Houses)(12) Mizoram, (13)
Arunachal Pradesh for sanction of funds. All but last one (Arunachal Pradesh) have been
sanctioned necessary funds as per the requirement of respective Legislature for
implementation of the Project. All these Legislatures have also begun the procurement of
various devices as per their requirement following the respective procurement procedure &
General Financial Rules/ Regulations/ guidelines without any interference by the Ministry of
Parliamentary Affairs.
As a special achievement, Bihar Legislative Council became the first House in the country to
transit to NeVA platform completely on 25th Nov, 2021 and conducted Winter Session,
2021on the NeVA platform in paperless mode. They will also be conducting the ensuing
Budget Session, 2022 on the NeVAplatform. Odisha Assembly also presented their budget
2021 in paperless mode using NeVA. Other Houses are also adopting the same path and
during next few months with the completion of procurement of IT devices and installation of
necessary infrastructure in and around the Houses, noticeable changes would be visible in
the functioning of all State Legislatures.
Keeping in view the federal structure and autonomy of the State/UT Legislatures, all are
being encouraged to adopt NeVA.
NeVA is a Unicode compliant software having provision for easy access to various
documents like List of Questions, List of Business, Reports etc. bilingually viz. English and
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any regional language. This application is spearheading the principle of ‘One Nation- One
Application’ with the objective of Cloud First and Mobile First to serve Members’ FIRST.
Technical & financial provisions have been made under NeVA for creating digital archives of
entire legacy data and making it available to users including Members and citizens in easy
to search mode through mobile App and website as well.

*****
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M.V./A.K.N./S.K.
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This information was given by the Minister Of State For Parliamentary Affairs And Culture Shri
Arjun Ram Meghwal in a written reply in the Lok Sabha today.
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“National eVidhan Application (NeVA)”, a Mission Mode Project for Digital Legislatures to
make the functioning of all Legislative Houses in the country paperless has been developed
on the theme of ‘One Nation – One Application’. NeVA is transforming all State Legislatures
into ‘DIGITAL HOUSES’ so as to enable them to transact entire Government Business on
digital platform including information exchange with the State Government Departments in
digital mode. It stands for bringing far reaching transformation in the governance across the
country by making the people well informed & enlighten citizens and thereby strengthening
the roots of the democracy in the country. NeVA is not only bringing greater synergy,
coordination, transparency and accountability between the Legislature and the executive in
a State, but also across the States. Keeping in view the latest technological development in
the field of ICT, maximum use of AI& IOT has been made to make NeVA a robust IT
product.
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Since, the process involving the functioning of all Legislatures are similar except some minor
variations, enabling provisions have been incorporated in NeVA for onboarding it by the two
Houses of Parliament also.
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To adopt National e-Vidhan Application (NeVA), Memorandum of Understanding (MoU)
have been signed with 18 States viz(1) Punjab (2)Odisha, (3) Bihar {both Houses}, (4)
Meghalaya, (5) Mizoram, (6)Manipur, (7) Gujarat, (8) Arunachal Pradesh, (9) Nagaland, (10)
Puducherry, (11) Tripura, (12)Himachal Pradesh, (13) Chhattisgarh, (14)Tamil Nadu,
(15)Sikkim, (16)Haryana, (17) Uttar Pradesh{both Houses} (18) Jharkhand.
Out of these 18, Detailed Project Reports have been submitted by13 States viz.(1) Punjab
(2) Odisha, (3) Bihar {both Houses}, (4) Nagaland, (5) Manipur, (6) Sikkim, (7) Tamil Nadu,
(8) Meghalaya, (9)Haryana,(10)Tripura (11) Uttar Pradesh (both Houses)(12) Mizoram, (13)
Arunachal Pradesh for sanction of funds. All but last one (Arunachal Pradesh) have been
sanctioned necessary funds as per the requirement of respective Legislature for
implementation of the Project. All these Legislatures have also begun the procurement of
various devices as per their requirement following the respective procurement procedure &
General Financial Rules/ Regulations/ guidelines without any interference by the Ministry of
Parliamentary Affairs.
As a special achievement, Bihar Legislative Council became the first House in the country to
transit to NeVA platform completely on 25th Nov, 2021 and conducted Winter Session,
2021on the NeVA platform in paperless mode. They will also be conducting the ensuing
Budget Session, 2022 on the NeVAplatform. Odisha Assembly also presented their budget
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2021 in paperless mode using NeVA. Other Houses are also adopting the same path and
during next few months with the completion of procurement of IT devices and installation of
necessary infrastructure in and around the Houses, noticeable changes would be visible in
the functioning of all State Legislatures.
Keeping in view the federal structure and autonomy of the State/UT Legislatures, all are
being encouraged to adopt NeVA.

m

NeVA is a Unicode compliant software having provision for easy access to various
documents like List of Questions, List of Business, Reports etc. bilingually viz. English and
any regional language. This application is spearheading the principle of ‘One Nation- One
Application’ with the objective of Cloud First and Mobile First to serve Members’ FIRST.
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Technical & financial provisions have been made under NeVA for creating digital archives of
entire legacy data and making it available to users including Members and citizens in easy
to search mode through mobile App and website as well.
This information was given by the Minister Of State For Parliamentary Affairs And Culture Shri
Arjun Ram Meghwal in a written reply in the Lok Sabha today.
*****
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PRIVILEGE MOTION AGAINST SUVENDU
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
and issues arising out of these

Suvendu Adhikarifile photoA. Roy Chowdhury

m

The West Bengal Assembly on Thursday accepted a privilege motion against Leader of
Opposition Suvendu Adhikari on charges that he threatened four MLAs in the Assembly.
Speaker Biman Banerjee said it has been forwarded to the privilege committee of the House.
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Mr. Banerjee told journalists that the developments on Wednesday, when the alleged incident
occurred, have been recorded in the Assembly and prima facie there is a case.
On Wednesday, four MLAs who recently switched sides from the Bharatiya Janata Party (BJP)
to the Trinamool Congress alleged that Mr. Adhikari had threatened them with income tax
raids.Describing the development as “unfortunate”, the Speaker said he is not aware of such an
incident in the Assembly where during the session an MLA has threatened another. The
Speaker said that he has directed privilege committee to complete proceedings in the ongoing
session. Mr. Banerjee also added that the MLAs fear for their life and have sought protection
from him. Later in the day the seats of these MLAs, who were sitting in the Oppositionbenches,
were changed.
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Among the MLAs who made the allegations were Krishna Kalyani from Raiganj constituency,
Tanmoy Ghosh from Bishnupur seat, Soumen Roy from Kaliaganj seat and Biswajit Das from
Bagda constituency, all of whom had won on a BJP ticket in May 2021 but later defected to the
Trinamool. On Wednesday, the MLAs raised protests when Mr. Adhikari was speaking on the
subject of the Budget.
Questioning loyalty

Reacting to developments, BJP MLA Manoj Tigga said that the allegations were completely
baseless and asked which party the MLAs are affiliated to.
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“Instead of the privilege motion against Suvendu Adhikari, the Speaker must decide about the
affiliation of these MLAs,” Mr. Tigga said.
Earlier a petition by BJP legislators seeking to disqualify Mukul Roy, who too had left BJP to join
the Trinamool, was dismissed by the Speaker on grounds of insufficient evidence.
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ENTER THE PASSIVE SUBJECT, EXIT THE ACTIVE
CITIZEN
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

A different political climate | Photo Credit: Getty Images/iStockphoto
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Something new seems to be emerging in India. A decade ago, democracy was thriving. People
with scant interest in politics increasingly felt a pressing need to become more vocal in the public
domain. Remember the first decade of the 21st century? The Congress-led coalition government
was compelled by activists to grant everyone the Right to Information and Education and to
launch MNREGA, or the Mahatma Gandhi National Rural Employment Guarantee. The
dastardly rape and murder of Nirbhaya turned thousands of young women and men into political
activists. Citizen journalists emerged capturing acts of injustice and sending them to TV
channels that routinely put the government in the dock. And who can forget the anti-corruption
movement that virtually paralysed the then government, catapulting into power not only the
Bharatiya Janata Party but also the newly born Aam Aadmi Party?
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In 2013, when we seemed to be on the verge of a democratic revolution, the active citizen
appeared to have a bright future. Young men and women left lucrative jobs to join the movement
for a new political future for India. They hoped to launch new parties, accountable to the people,
committed to providing them what they really need.
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Yet, in one fell swoop, the political climate in the country seems to have changed. The active
citizen is now viewed as a villain, pejoratively called an ‘ Andolanjeevi’. Those who only the other
day personified active citizenship, today, in power, appear to shut the door on it. Not only active
citizenship, but the very idea of citizenship has plunged into crisis. Rightly or wrongly, some are
ready to forego even their rights as passive citizens, prepared to accept or tolerate political
subjection. Since subjects are rights-less people who live passively within the jurisdiction of their
ruler, I am inclined to see this current moment as marking the birth of a new political subject.
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It is important to understand what this means. Bringing out the contrast between three key terms
may help us do so. Take active citizenship first. By definition, citizenship here is a matter of
doing. An active citizen is able to (a) vote (b) publicly discuss the common good and use legally
available means to influence public policy and law and if needed, to criticise, modify, even repeal
them (c) run for public office.
This is in sharp contrast to passive citizens who rarely act in the public domain. They are either
unable or unwilling to vote. They either cannot or could not be bothered to take a stand on public
issues. Standing for public office is the last thing they imagine or want. They are mostly content
with receiving things from the state — precisely why they are passive. Citizenship is defined
here by what a person gets, not by what she does, regardless of whether this condition is forced
upon or chosen by them.
But why still call them citizens? By virtue of two qualities — first, they still belong to a political
community. They continue to be card-carrying members of a state that gives them an official
identity. Second, they retain some basic rights — the right to protection against violence and
those who need it, the right to a minimal package of subsistence goods. Moreover, while they
make few demands of their own, they can complain when they fail to get what the state
promises. Passive citizens are closer to being but are not political subjects.
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At least two features distinguish political subjects from passive citizens. First, passive subjects
do not have any rights. They live by the grace of the ruler and get protection and other benefits
by being loyal to him. This dedication does not entail that subjects devote themselves to further
only the personal interests of rulers. They could easily subordinate themselves to a project of
common good, as long as it is defined by the ruler. Second, citizens never equate the state with
current rulers. No democratic ruler can call the state his own. However, political subjects identify
the state with the ruler, as does he himself. Belonging to the state means becoming a ruler’s
subjects.
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Unlike a democratic body of equal citizens, the relationship between the subject and the ruler
then is unabashedly hierarchical. Though the subject’s condition is a mixture of subordination
and servitude, he gratefully accepts it because of the protection provided by the ruler. He
interprets the wishes of the ruler as commands and has no appetite for rebellion. The
gratefulness on the part of subjects is matched by the exuberant munificence of the ruler. When
a subject receives a small, negligible portion of the state’s treasury, he believes it is charity
flowing directly from the ruler’s personal largess. Overawed by him, the subject cannot but be
deferential to the ruler. Disobedience would amount to shameful betrayal.
Editorial | In conjunction: On evolution of democratic society
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I suspect that a substantial part of our political climate now approximates what I have described
above. This is why I see the emergence of the new political category of laabharthi as the rebirth
of the political subject. The laabharthi is a passive recipient of meagre resources, a beneficiary
of the ruler’s generosity. Laabarthis, no longer rights-bearers, are the exact opposite of everdemanding, rights conscious active citizens. In the recently held elections, the Prime Minister
rightly went to them with the expectation that they would vote for him. Hardly abnormal in this
environment. He instinctively knew that those who had eaten his ‘ namak’ (salt) cannot betray
him. Namak halals do not easily turn into Namak harams, do they? Political subjecthood,
nowhere on the horizon in 2013, is back now with a vengeance.
I may have given the impression that today’s political world is neatly divided between rulers and
their passive, loyal subjects. I do not intend this crude portrayal. There exists an extremely large
group of people who are neither rulers nor passive subjects. I would classify them as a hybrid
called citizen-subject, for they are a mix of passive citizens and active subjects — active
because they surrender aspects of citizenship and embrace subjecthood of their own volition.
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They are citizens because they see themselves as belonging to a state that in part is
independent of the ruler. But what matters most to them is a private life of consumption for which
they are not dependent on the state. Even their life and personal property are protected by paid
security guards. Since they make few demands on the state, active citizenship is of little value to
them. Such people are happy to be passive citizens. They may even be indifferent to who the
ruler is. This makes them starkly different from laabharthis, ever grateful subjects whose very
survival depends on a particular ruler’s generosity.
Yet, they depend on this very ruler/state to protect them from external aggressors and perceived
internal enemies. For this purpose, they abandon their identity as citizens and choose to
become political subjects — willing, unquestioning and loyal supporters of the ruler and his pet
common projects. Here, state-dependent laabharthis and state-independent consumers
converge. Both share a world in which some of their common benefits flow from the largess of
the ruler and from the public display of loyalty to him.
Alas, just when the passive subject was beginning to be seen as a relic of the past, it has made
a stunning comeback. And upon re-entering our political world, it has severely compromised our
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democracy and made citizenship virtually redundant.
Rajeev Bhargava is a political philosopher and the author of ‘What is Political Theory and Why
do We Need It’
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CONFLICT OVER CIVIC CHIEFS
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein Panchayats & Municipalities

Cadres of the Viduthalai Chiruthaigal Katchi blocking traffic on the Panruti-Cuddalore Road to
register their protest against the defeat of the party nominee in the indirect elections to
Nellikuppam municipality. | Photo Credit: Special Arrangement
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A conflict between honouring promises made to allies during seat allocation talks and upholding
grassroots democracy came to the fore recently in Tamil Nadu following the indirect election of
civic chiefs in urban local bodies. In many municipalities and town panchayats, where the posts
of chairperson or deputy chairperson were allocated to the allies, contestants from the DMK’s
local units entered the fray and defeated the official alliance candidates with the support of a
majority of the elected councillors. Amid protests from alliance party leaders, DMK president and
Chief Minister M.K. Stalin directed all such elected civic chiefs of his party to resign from their
posts. He suspended district unit leaders including the Cuddalore MLA from the party for having
acted against the official candidates of the DMK-led Secular Progressive Alliance. Eventually, a
section of the elected civic chiefs resigned to accommodate the allies, while some defied Mr.
Stalin’s diktat. He refused to meet rebels who sought an audience to explain their positions/ the
ground situation and removed some party functionaries from key positions.
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Such violations are not new. In 2006, DMK rebels ousted candidates of the PMK, then an ally, in
indirect elections in many places. The DMK under M. Karunanidhi was then heading a minority
government with external support from the allies. PMK leader S. Ramadoss declared then that
his party would only extend “issue-based” support to the DMK. However, Karunanidhi, who still
had a near full five-year term to complete, largely did not go beyond censuring his party
functionaries and sought to pass off the breach of agreement as an “aberration” at the local
level.
In contrast, Mr. Stalin, despite heading a majority government and being firmly in command of
the alliance, came across as someone who did not want his smaller allies to feel the slightest
discomfort and who wanted to present himself as a ‘supreme leader’ within the DMK. In doing
so, he inadvertently triggered a debate on the righteousness of his action in a democracy where
the choice of the majority prevails.
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Votaries of the current grassroots democratic system argue that the election of the DMK ‘rebels’
was a “legitimate act” since these ‘rebels’ enjoyed the support of the majority of the members in
the newly formed councils. This section feels a candidate of an alliance partner, who does not
have the political wherewithal to garner majority support in a council, cannot be thrust on the
members against their collective will.
Some others believe in the traditional political system, which requires compromises and
adjustments with allies irrespective of their individual strength on the ground. They feel
councillors, elected on the ticket of a political party, must be bound by the diktats of the
leadership of the organisation and respect the terms of an alliance. They argue that most
elected councillors owe their position to the organisation rather than their personal standing.
However, a practical question arises: can the head of a local body, who represents a party with
fewer members in the council, function effectively during a five-year term? The answer to this
perhaps lies in the context under which the DMK government in 2006 switched over to the
indirect election system. The policy decision was influenced by Mr. Stalin’s experience as a
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directly elected Mayor (Chennai) in 2001 when he faced non-cooperation in the Corporation
Council dominated by the AIADMK-led alliance’s councillors. With the DMK councillors now
dominating most local bodies, it remains to be seen if civic chiefs representing alliance parties
will have a smooth ride despite the uneasy truce.
sureshkumar.d@thehindu.co.in
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J&K BUDGET: OPPOSITION SLAMS ‘TAXATION
WITHOUT REPRESENTATION’
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these
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Keeping accounts:The Rajya Sabha during the second part of Budget session in New Delhi on
Tuesday.PTI
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The Rajya Sabha debated the J&K Budget on Tuesday at a time when there is not a single
representative from the union territory (UT) forcing many Opposition members to quote
American lawyer James Otis who said “taxation without representation is tyranny”. The
Opposition urged the Narendra Modi-led government to ensure that at least the next Budget is
debated by the elected representatives of the former State.
Debating ‘The Jammu and Kashmir Appropriation Bill, 2022’, the Opposition pointed out that
three years after dilution of the Article 370 and the J&K Reorganisation Bill was passed, there is
no ‘normalcy’ in the former State. Finance Minister Nirmala Sitharman will reply to the debate on
Wednesday.
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Congress member Vivek Tankha initiated the debate. He is a Kashmiri Pandit who was elected
from the Upper House from Madhya Pradesh. “People from all parts of the country discuss the
Budget. But Jammu and Kashmir people will not participate in the discussion. Besides the four
members from Jammu & Kashmir are also not there in the House to discuss the Budget as there
is no [legislative] Assembly there,” he said.
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He pointed out that in nearly six years now democracy has been suspended in the former State
since it has either been under Governor’s rule or President’s rule. “Jammu and Kashmir and
Ladakh are part of the country. Crores of people live there. They have aspirations and a vision. If
we pass the Budget without listening to the aspirations of the people then you can imagine their
pain,” he said and called for restoring the legislative Assembly there.
TMC MP Nadimul Haque said the high allocation for the police and security forces clearly shows
that J&K has been converted into a “police state”. “Contrary to the ruling party’s claim, J&K is
very very far from normalcy as we know it,” he said.
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RJD MP Manoj K Jha said mainstream of Kashmir has been killed in the last three years. He
also spoke about the recent film Kashmir Files which the BJP and the government have gone
out of the way to promote. “The wounds can heal only through conciliation not by pouring acid
on them,” he said.
Given the rhetoric from the ruling party on Kashmiri Pandits in the recent days, Shiv Sena MP
Priyanka Chaturvedi said her question on how many Kashmiri Pandits have returned in the last
seven years that this government has been in power remained unanswered.
Senior Congress leader Jairam Ramesh steering away from the political debate posed technical
questions pointing out clumsy jugglery.
He asked, “The GST revenue is projected to double in one year. This is impressive but
unprecedented. What gives Finance Minister and the formulators of this Budget confidence that
the GST revenue will double in one year which has not happened anywhere? The expenditure
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figure of Rs. 1,40,000 crore has not been clearly explained. He said the major source of revenue
receipt is based on sale of state PSUs which are already in dire straits, so the assumptions that
these units will sell is premature.
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T.N. DEFENDS VACCINE MANDATE IN SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

A vaccination camp organised by the Chennai Corporation.File photoBIJOY GHOSH
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States like Tamil Nadu and Maharashtra in the Supreme Court on Tuesday justified their
hardened stand to make COVID-19 inoculation mandatory, even at the cost of denying people
their rights, by saying that it was “better to err on the side of caution to prevent serious or
irreversible harm” to the public when there was insufficient information about the virus.
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Tamil Nadu said the vaccine mandate, issued through a circular in November last, was backed
by law and designed to nudge the public into getting vaccinated to stop the spread of the
disease.
Compulsory vaccination was meant to preserve not only the safety of the individual but also
serve a greater purpose of ensuring the safety of others, the States argued.
They were responding to a petition that challenged vaccine mandates, including those that made
vaccination a precondition for accessing any benefits or services.

Unconstitutional: plea
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However, the Centre reiterated its stand in the top court that vaccination was only voluntary and
not mandatory, though 100% vaccination was desirable.
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The petition filed by Dr. Jacob Puliyel, a former member of the National Technical Advisory
Group on Immunisation represented by advocate Prashant Bhushan, said these mandates were
violative of the rights of citizens and unconstitutional.
Tamil Nadu, represented by Additional Advocate General Amit Anand Tiwari, contended before
a Bench led by Justice L. Nageswara Rao that “these are policy matters and the court should
exercise restraint”.
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Bharat Biotech, which manufactures Covaxin, said the petition risked the danger of causing
vaccine hesitancy and public hysteria amidst a global pandemic, which has overwhelmed global
health infrastructure and caused massive casualties.
‘The company, represented by senior advocate Guru Krishnakumar and advocate Vipin Nair,
assured the court that there was strict adherence to protocol.
Mr. Tiwari said the State was empowered under both the National Disaster Management Act of
2005 and the Tamil Nadu Public Health Act of 1939 to impose reasonable restrictions on
unvaccinated people and prevent them from accessing streets, public places, markets, etc, in
general public interest.
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HARYANA PASSES ANTI-CONVERSION BILL
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these

The Haryana Assembly on Tuesday passed the Haryana Prevention of Unlawful Conversion of
Religion Bill, 2022, even as Congress lawmakers opposed the Bill and staged a walkout from
the House.
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Chief Minister Manohar Lal said the Bill was aimed at instilling fear among those who commit
crimes. A person can change religion as per their own free will, but it will not be allowed to
happen to anyone forcibly, he added.
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“Action will be taken against such people if they convert by deceit or by giving any kind of greed.
The purpose of this Bill is to control forced religious conversion,” Mr. Lal said.
The Chief Minister said 127 FIRs against religious conversion were registered in six districts
over the last four years. He said such cases of conversion have been witnessed in
Yamunanagar, Panipat, Gurugram, Palwal and Faridabad districts, and hence, the Bill has been
introduced. He said the Bill was in the interest of Haryana as well as the country.

‘No need for new law’
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The Bill was introduced in the Assembly on March 4 and was taken up for consideration and its
passing in the Assembly on Tuesday.
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As the Bill came up for consideration, the Leader of the Opposition in the Houses, Congress’s
Bhupinder Singh Hooda, said that there was no need to bring a new law as there is an existing
provision for punishment of forcible conversions.
Terming the Bill “scary”, Congress leader Kiran Choudhary said it would deepen the communal
divide. She said the Bill could have serious effects and it’s a black chapter in the State’s history.
The Congress MLAs then staged a brief walkout from the House.
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The Bill prohibits unlawful conversion from one religion to another by misinterpretation, use of
force, threat, undue influence, coercion, or by any fraudulent means or by marriage. According
to the Bill, if a person wants to convert voluntarily, he will have to submit a declaration of
conversion in the prescribed format to the District Magistrate.
Any religious priest or other person intending to organize a conversion shall give prior notice to
the District Magistrate giving information about the venue.
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NEEDED, AN INDIAN LEGISLATIVE SERVICE
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments
of the Government
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The appointment of Dr. P.P.K. Ramacharyulu as the Secretary-General of the Upper House by
M. Venkaiah Naidu, Chairman of the Rajya Sabha, on September 1, 2021, was news that drew
much attention. Ramacharyulu was the first-ever Rajya Sabha secretariat staff who rose to
become the Secretary-General of the Upper House. A precedent — appointing the SecretaryGeneral from ‘outside’ or bureaucracy, often retired — very hard to unfollow was made possible
by the Chairman. It was both a well-deserving signal for long-serving staff of the Parliament
secretariat and course correction to restore the legitimacy of their long-time demand. However, it
was a fleeting gesture — Ramacharyulu was replaced, bizarrely, by a former bureaucrat, P.C.
Mody, in less than three months. It is said that the Chairman had given in to political pressures.
Since the first Parliament in 1952, 11 Secretaries-General had served in the Rajya Sabha before
Ramacharyulu. Except for some of the lateral entry staff, who could become SecretariesGeneral, all the others were parachuted from the civil services or other services from time to
time.
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In the first Parliament, the Rajya Sabha opted for the first Secretary (General) S.N. Mukherjee, a
civil servant, despite India having a legacy of the Legislative Assembly Department (Secretariat)
attached to the Central Legislative Assembly since 1929. However, S.N. Mukherjee’s
appointment as Secretary (General) could be justified as he had served in the Constituent
Assembly Secretariat as Joint Secretary and chief draftsman of the Constitution. S.S. Bahlerao
joined the Rajya Sabha Secretariat as Deputy Secretary in 1958 and rose to become the third
Secretary (General) in 1976. Before his Rajya Sabha stint, he had served as Assistant Secretary
in the erstwhile Hyderabad Legislative Assembly and as Secretary in the Maharashtra
Legislative Assembly.
Similarly, Sudarshan Agarwal joined the Rajya Sabha as Deputy Secretary and became the
fourth Secretary-General in 1981. Since 1993, all the Secretaries-General of the Rajya Sabha
were from the civil service till the appointment of Ramacharyulu as the 12th Secretary-General.
The appointment of P.C. Mody, a retired IRS officer as the 13th Secretary-General in the Upper
House was for the first time.
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Article 98 of the Constitution provides the scope of separate secretariats for the two Houses of
Parliament. The principle, hence, laid in the Article is that the secretariats should be independent
of the executive government. In the Constituent Assembly, R.K. Sidhwa, an eminent member,
emphasised the need for an independent secretariat. He cited an illustration: “When the
Speaker’s secretariat wanted pencils for the members, the executive refused to give them.” It
figuratively marked the significance of an independent secretariat. A separate secretariat marks
a feature of a functioning parliamentary democracy.
The Secretary-General, with the rank equivalent to the Cabinet Secretary, is the third most key
functionary of the Rajya Sabha after the Chairman and the Deputy Chairman. The SecretaryGeneral also enjoys certain privileges such as freedom from arrest, immunity from criminal
proceedings, and any obstruction and breach of their rights would amount to contempt of the
House. The Secretaries-General of both the Houses are mandated with many parliamentary and
administrative responsibilities. One of the prerequisites that demand the post of the SecretaryGeneral is unfailing knowledge and vast experience of parliamentary procedures, practices and
precedents. Most of the civil servants lack precisely this aspect of expertise.
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Unlike the Rajya Sabha, the Lok Sabha had nine of its staff (including the lateral-entry officers)
raised to become Secretaries-General to date. The first Secretary (General) of the Lok Sabha,
M.N. Kaul (1952-64), was Secretary to the Constituent Assembly Secretariat (1947-50) and the
Provisional Parliament (1950-52). S.L. Shakdhar (1964-77), the second Secretary-General of
the Lok Sabha, who was the Secretary of the Department of Parliamentary Affairs in 1949, was
later appointed as the OSD to M.N. Kaul, and succeeded Kaul as the Secretary (General) of the
Lok Sabha subsequently. The nine Secretaries-General (from the Secretariat) were Avtar Singh
Rikhy, Subhash Kashyap, C.K. Jain, R.C. Bhardwaj, G.C. Malhotra, P.D.T. Achary, S. Bal
Shekar, P. Sreedharan and P.K. Grover. The precedent of promoting the senior-most secretary
to the post of Secretary-General of the Lok Sabha has met with pause and resume. Also, some
of them got the Secretary-General position after their retirement.
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Serving civil servants or those who are retired come with long-held baggage and the clout of
their past career. When civil servants are hired to the post of Secretary-General, this not only
dishonours the purpose of ensuring the independence of the Secretariat but also leads to a
conflict of interests. It breaches the principle of separation of power. The officials mandated with
exercising one area of power may not expect to exercise the others.
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In a parliamentary polity, one of the roles of Parliament is to watch over the executive’s
administrative behaviour. In other words, Parliament has all the reasons for its surveillance of
administration. Parliament must have the technical and human resource competency that is on a
par with the executive to be an effective body for providing meaningful scrutiny and to make the
executive accountable. A strong Parliament means a more answerable executive. However, the
bureaucracy persistently does not allow Parliament to be a competent and robust legislative
institution.
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There are thousands of legislative bodies in India, ranging from the panchayat, block panchayat,
zila parishad, municipal corporations to State legislatures and Union Parliament at the national
level. Despite these mammoth law-making bodies, they lack their own common public recruiting
and training agency at the national level. Parliament and State legislative secretariats recruit
their pool of bureaucrats separately. Ensuring competent and robust legislative institutions
demands having qualified and well-trained staff in place. The growth of modern government and
expansion of governmental activities require a matching development and laborious legislative
exercise. Creating a common all-India service cadre — an Indian Legislative Service — is a
must. A common service can build a combined and experienced legislative staff cadre, enabling
them to serve from across local bodies to Union Parliament. The Rajya Sabha can, under Article
312, pass a resolution to this effect, in national interest, to create an all-India service common to
both the Union and the States, and enables Parliament to create such a service by law.
In the United Kingdom, the Clerk of the House of Commons has always been appointed from the
legislative staff pool created to serve Parliament. It is high time that India adapts and adopts
such democratic institutional practices.
Vinod Bhanu is Director, Centre for Legislative Research and Advocacy, New Delhi. The views
expressed are personal
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JUSTICE, DEVELOPMENT NOW REACHING J&K:
SITHARAMAN
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these
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Intense debate:Union Finance Minister Nirmala Sitharaman speaking in the Rajya Sabha on
WednesdayPTI
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Parliament on Wednesday approved a Rs. 1.42-lakh-crore Budget for the Union Territory of
Jammu and Kashmir for 2022-23, with the Rajya Sabha returning the relevant Bills to the Lok
Sabha amidst a war of words between the Treasury benches and the Opposition on
“internationalisation of the Kashmir problem”.
The Lok Sabha passed the Bills on March 14. Union Finance Minister Nirmala Sitharaman,
replying to the debate, said, “In the December of 1947, on the advice of the British government,
our first Prime Minister Jawaharlal Nehru took the matter to UN. He internationalised the issue,
which even years later, our neighbours have been misusing it. It’s an issue which should not
have gone to a global forum. This was essentially an Indian issue which we could have handled
and we are doing it. We have shown the difference now.”
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Interjecting, Deputy Leader of the Congress in the Rajya Sabha Anand Sharma said the position
even pre-2014 was that J&K was an integral part of India.
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“It was Maharaja Hari Singh who then approached the government at the time of the Kabali
invasion, when the Pakistani forces, under the garb of Kabalis, came close to the Srinagar
airport, that is when the condition was made by the first Prime Minister and the first Home
Minister that India will send its Army only if J&K signs the instrument of accession to become an
integral part of India.” Addressing Ms. Sitharaman’s allegation of “internationalisation” he said
that only the issue of cessation of the military conflict was kept before the UN Security Council.
“India never accepted plebiscite.”
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Ms. Sitharaman, in her speech, asserted that after the dilution of Article 370, the people of J&K
have been benefited by implementation of 890 Central laws. “You see justice reaching,
democracy reaching, economic development reaching” the residents of the Union Territory of
Jammu and Kashmir.”
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‘ASSEMBLY CAN IMPOSE TAX ON OTHER STATES’
LOTTERIES’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The judgment came on the appeals by the governments of Karnataka and Kerala.
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The Supreme Court on Wednesday held that a State legislature has the right to impose tax on
lotteries conducted by other States within its jurisdiction.
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A Bench of Justices M.R. Shah and B.V. Nagarathna observed that ‘lotteries’ is a “species of
gambling activity”. The court said ‘betting and gambling’ is part of the State List in the Seventh
Schedule of the Constitution.
“The power to tax is on all activities which are in the nature of ‘betting and gambling,’ including
lotteries. Since, there is no dispute that lotteries, irrespective of whether it is conducted or
organised by the Government of India or the Government of State is ‘betting and gambling’,
State legislatures have the power to tax lotteries under Entry 62 of the State List,” Justice
Nagarathna, who authored the 122-page judgment, held.
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The judgment came on appeals filed by the Karnataka and Kerala governments against the
decisions of their respective High Courts to quash laws enacted by their legislatures to tax
lotteries organised and promoted by the States of Nagaland, Arunachal Pradesh, Sikkim,
Manipur in Kerala and Karnataka.
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The High Courts had found the tax laws enacted by the two States invalid and unconstitutional
and had even directed Kerala and Karnataka to refund the money collected as tax.
“We find that Division Benches of the High Courts of Kerala and Karnataka were not right in
holding that the respective State legislatures had no legislative competence to impose tax on the
lotteries conducted by other States in their State,” Justice Nagarathna noted.
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“Betting and gambling is a genus... It includes several types or species of activities From the
judgments of this court, it is clear that ‘lotteries’ is a species of gambling activity. Hence, lotteries
are within the ambit of ‘betting and gambling’ as appearing in Entry 34 List II… the States of
Karnataka and Kerala were fully competent to enact the Acts and levy taxes on betting and
gambling,” the judgment said.
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TREAT AYURVEDIC DOCTORS AT PAR WITH
ALLOPATHIC COUNTERPARTS: SC
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Ayurvedic doctors are entitled to be treated at par with their allopathic counterparts, the
Supreme Court has said in an order.
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“Ayurvedic doctors will be entitled to be treated at par with allopathic medical officers and dental
medical officers under the National Rural Health Mission [NRHM/NHM] scheme,” a Bench led by
Justice Vineet Saran held in a recent order.
The apex court was upholding an order of the Uttarakhand High Court that ayurvedic doctors
would get the same salary as allopathic and dental medical officers under the scheme.
The NRHM scheme was introduced in 2015 by the Centre to provide affordable healthcare to
the rural poor.
The dispute concerned the appointments made by the Uttarakhand government of AYUSH
medical officers in the Rashtriya Bal Swasthya Karyakram.
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FIRMS PROVIDING JOBS SHOULD NOT BE SHUT: SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court has held that an establishment contributing to the economy of the country
and providing livelihoods should not be closed on the ground of a “technical irregularity” of not
obtaining prior environmental clearance, irrespective of whether or not the unit actually causes
pollution.
The judgment by a Bench led by Justice Indira Banerjee on Friday came in an appeal filed by a
plastic manufacturing unit in Haryana.
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The National Green Tribunal had ordered the unit to be closed for not having prior environmental
clearance. However, the top court noted that the unit employs over 8,000 persons.
It had applied for consent to establish and operate from the statutory authorities. Besides, the
unit had already applied for “ ex post facto ” environmental clearance.
The court recorded that other branches of the same unit were “totally non-polluting units having
zero trade discharge”. The court described the lack of “prior” environmental clearance as a mere
“procedural lapse”.
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“The court cannot be oblivious to the economy or the need to protect the livelihood of hundreds
of employees and others employed in the project and others dependent on the project, if such
projects comply with environmental norms,” Justice Banerjee, who authored the verdict, said.
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The court said ex post facto environmental clearance is not prohibited under the law.
“ Ex post facto environmental clearance should not ordinarily be granted, and certainly not for
the asking. At the same time ex post facto clearances and/or approvals and/or removal of
technical irregularities cannot be declined with pedantic rigidity, oblivious of the consequences of
stopping the operation of a running steel plant,” the judgment said.
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The court added that the “deviant industry” could be penalised on the principle of ‘polluter pays’,
and the cost of restoration of environment may be recovered from it.
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STATES CAN IDENTIFY MINORITIES: GOVT.
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The governments in nine places, where followers of Hinduism, Baha’ism and Judaism are a
‘minority’, can consider laying down guidelines to identify them as minority communities at the
State level, the Centre has told the Supreme Court.
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“Matters like declaring that followers of Judaism, Baha’ism and Hinduism who are minorities in
Ladakh, Mizoram, Lakshadweep, Kashmir, Nagaland, Meghalaya, Arunachal Pradesh, Punjab
and Manipur can establish and administer educational institutions of their choice in the State and
laying down guidelines for identification of minority at State level may be considered by the State
government concerned,” the Ministry of Minority Affairs told the Supreme Court.
The Centre was responding to a petition filed by advocate Ashwini Upadhyay that the followers
of Judaism, Baha’ism and Hinduism — who are the real minorities in Ladakh, Mizoram,
Lakshadweep, Kashmir, Nagaland, Meghalya, Arunachal Pradesh, Punjab and Manipur —
cannot establish and administer educational institutions of their choice.
The Centre said the allegation was “not correct”.
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The government’s affidavit explained that Parliament and State legislatures have concurrent
powers to enact law to provide for the protection of minorities and their interests.
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“Religious and linguistic minorities are spread all over the country and are not related or
restricted to any single State or Union Territory. A religious group that is in majority in one State
may be in minority in another State,” the Centre submitted.
The Centre gave the example of how Maharashtra notified ‘Jews’ as a minority community within
the State. Again, Karnataka notified Urdu, Telugu, Tamil, Malayalam, Marathi, Tulu, Lambadi,
Hindi, Konkani and Gujarati as minority languages within the State.
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The government also defended the constitutionality of Section 2(f) of the National Commission
for Minority Educational Institutions Act and Section 2(c) of the National Commission for
Minorities Act of 1992.
Mr. Upadhyay had argued that the Centre has reserved for itself unbridled power to declare a
community as a minority.
The Centre responded that Parliament was empowered under Article 246 of the Constitution
read with Entry 20, “economic and social planning”, of the Concurrent List to enact laws to
promote and protect the interests of minorities.
The government said both Acts came into existence out of Parliament’s intentions to safeguard
minority interests.
Parliament has the legislative competence and the Central government has the executive
competence to notify a community as a minority under Section 2(c) of the National Commission
for Minorities Act of 1992. “The Central government notified six communities, namely Muslims,
Christians, Sikhs, Buddhists, Parsis and Jains, as minorities under Section 2(c) of the National
Commission for Minorities Act of 1992,” the affidavit said.
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