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FEWEST CIVIL SERVICE RECRUITS SINCE 2012
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their
Role in Democracy

Office of the UPSC in New Delhi.R.V. Moorthy
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The number of Civil Service Examination candidates shortlisted for recruitment this year is the
lowest since 2012. The reduced intake comes at a time when the Union government is facing an
acute shortage of All India Services (AIS) officers who are willing, or available, to serve at the
Centre.
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The Union Public Service Commission (UPSC) recommended only 685 from among the
candidates who took the examination in 2021 for appointment to the Indian Administrative
Service (IAS), the Indian Foreign Service (IFS), the Indian Police Service (IPS) and Group A and
B of the Central Services.
Gradual decrease

In 2014, 1,236 candidates were recommended, and in 2012, 998. In 2013, 2015, 2016, 2017,
2018, 2019 and 2020, the number stood at 1,122, 1,078, 1,099, 990, 759, 829 and 761,
respectively.
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The number of candidates selected has fallen sharply and of posts advertised for recruitment
from the examination has declined gradually.
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For 2021, the government reported 749 vacancies. In 2020, as against 836 vacancies, only 761
were selected. In 2019, there were 927 vacancies and 829 selections.
A senior government official said the reduction in intake followed the government’s policy of
“right-sizing” human resources.

cr

Of the nearly five lakh candidates who took the preliminary examination in October 2021, 9,214
qualified to sit for the main examination. A total of 1,824 later appeared for the personality test.
Nearly 10 lakh candidates had registered for the exam. Earlier this year, the Department of
Personnel and Training (DoPT) had proposed amendments to the Indian Administrative Service
(Cadre) Rules, 1954 relating to the Central deputation of IAS officers.
Through the amendments, IAS, IPS and Indian Forest Service officers could be deputed to the
Union government and Ministries without necessarily taking the State government’s nod.
The DoPT has said that the State governments have not been sponsoring adequate number of
officers for Central deputation to meet the requirements of the Government of India.
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NO RESPITE FOR PEOPLE BOOKED UNDER UAPA
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court’s freeze on sedition proceedings under the colonial Section 124A of the
Indian Penal Code seems to have not yet made a ripple on the ground for persons who have
also been charged under the draconian Unlawful Activities (Prevention) Act (UAPA) of 1967 in
the same case or separately.
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The effect of the apex court’s May 11 order to keep in abeyance the use of the colonial provision
of Section 124A has not transformed into bail for journalist Siddique Kappan and activists Umar
Khalid and Sharjeel Imam, who also face charges under the UAPA.
The Supreme Court, while suspending criminal trials and court proceedings under Section 124A,
had made it clear that adjudication with respect to other sections of law, if any, would proceed if
the court concerned was “of the opinion that no prejudice would be caused to the accused”.
53% arrested are youths

IA

Imam had recently approached the Delhi High Court for bail in a case involving his speeches
against the controversial Citizenship (Amendment) Act on the strength of the Supreme Court
order. He was advised to approach the trial court. He had recently moved the lower court.
Kappan was arrested by the U.P. Police on October 5, 2020, en route to Hathras where a Dalit
woman was allegedly killed. He was booked for sedition, promoting enmity, and later under the
UAPA. Khalid faces charges under both Section 124A and UAPA in a case connected to the
Delhi riots.
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The Home Ministry is reported to have said in Parliament last year that nearly 53% of persons
arrested under the UAPA in 2018, 2019 and 2020 were below the age of 30.
An amendment made in 2019 has made the Act even more powerful. Now it can designate
individuals, and not just associations, as ‘terrorists’. The Supreme Court’s judgment in National
Investigation Agency versus Zahoor Ahmad Shah Watali in 2019 has also made bail in a UAPA
case a virtually insurmountable task.

cr

The judgment has confirmed the “high burden” placed by Section 43D(5) of UAPA on an
accused to demonstrate that the prosecution’s charges against him were not based on
“reasonable grounds”. It has held that a trial court could reject bail on finding that the relevant
material produced by the investigating agency was “indicative of the fact that there are
reasonable grounds for believing that the accusation is prima facie true”.
So, as far as persons facing both Section 124A and UAPA charges in the same case or
variously, the suspension of the Section 124A, though a great relief, would hardly lead to
freedom. Continued incarceration under the post-colonial UAPA may be their reality.
This is when the almost non-existent chance of bail under UAPA seems to violate the principle
of the SC’s own 1977 judgment in State Of Rajasthan vs Balchand, which had held that bail, and
not jail, should be the norm.
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CRIME AND COPYRIGHT INFRINGEMENT
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Rakeysh Omprakash Mehra was discharged in 2021 by a judicial magistrate in Aurangabad in a
case of copyright infringement filed by a scriptwriter who claimed that Rang De Basanti was
based on his script. A still from the 2006 film. | Photo Credit: Special Arrangement
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The Supreme Court of India has passed a far-reaching judgment resolving the question of
whether copyright infringement, which is punishable with imprisonment for a term which may
extend up to three years under the Copyright Act of 1957, is a cognisable offence under the
Code of Criminal Procedure (CrPC), 1973. While the Knit Pro International v. The State of NCT
judgment is sparse in its reasoning, its conclusion is clear: copyright infringement is a cognisable
offence under the CrPC.
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In simple English, this means that the police can begin investigations into allegations of
copyright infringement on receiving a complaint. If the court had held copyright infringement to
be a non-cognisable offence, the police could have started investigations only after a judicial
magistrate had taken cognisance of the offence and directed the police to initiate an
investigation. The immediate consequence of this judgment is that many copyright owners,
especially in the software and music industries, will use the threat of police involvement to scare
potential infringers, to extort licence fees in excess of the amount payable in a scenario where
the police cannot get involved without prior judicial authorisation. As a result of the offence being
made cognisable and non-bailable, it takes away the right of the accused to post a bail bond
with the police and shifts the responsibility on to the courts for judicial determination on a caseby-case basis.
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There are several reasons to be sceptical about allowing the police to begin criminal
investigations into copyright infringement. To begin with, unlike trademark law, it is not
mandatory under the Copyright Act to register copyrights as a necessary precondition in order to
enforce the same. Rather, a copyright is created the moment a piece of art or music or literature
is fixed on a medium, provided it is original. Now, whether or not the said piece of art or music or
literature is in fact ‘original’ is another complicated question of law, especially since a 2008
Supreme Court judgment. Even presuming that the question of originality is undisputed, there is
the question of whether the use of the copyrighted work is permissible under all the provisions in
Section 52 of the Copyright Act outlining the limitations and exceptions to copyright infringement.
One of the provisions in Section 52 deals with ‘fair dealing’, which in itself a vexatious question
of law. Then there are special clauses under the Copyright Act which extinguish copyright in
copyrighted works in certain circumstances — for example, if a work is qualified for protection
under the Designs Act of 2000, it can no longer claim protection under the Copyright Act once it
is reproduced beyond a certain threshold. Even the very question of determination of copyright
infringement would require the court to apply the test of substantial similarity (both qualitative
and quantitative) on a case-by-case basis.
Any investigation by the police into copyright infringement will have to take into account all of the
above issues, many of which have vexed the most experienced of lawyers, judges and
academics. As a country, do we have faith in the ability of the average police sub-inspector,
given their present levels of training and funding, to conduct an efficient investigation into
copyright infringement, particularly on complicated questions of law? We think not.
The deeper question that requires a re-look is the criminalisation of copyright infringement in
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India. In 1914, when the British extended the Imperial Copyright Act, 1911, to India, copyright
infringement was punishable only with a monetary fine. It was independent India that introduced
imprisonment for one year as punishment for the offence of copyright infringement in 1957.
Since then, the prison term for copyright infringement has been tripled by Parliament to three
years.
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India’s international law obligations under the Trade-Related Aspects of Intellectual Property
Rights (TRIPS) do not require India to criminalise all kinds of copyright infringement. Article 61 of
the TRIPS agreement requires criminal measures to be applied for at least “wilful copyright
piracy” on a “commercial scale”. Although the term copyright piracy itself remains undefined in
TRIPS, a World Trade Organization panel in the China — Enforcement of intellectual property
rights dispute observed that the law does make a distinction between copyright infringement and
copyright piracy. In fact, the panel cited negotiating documents to show that the term
infringement of copyright on a commercial scale was specifically rejected. Consequently, all
piracy of copyrighted works is an act of infringement, but all infringement cannot be termed as
piracy. So, for example, a person indulging in the mass reproduction of copyrighted books
without the authorisation of the copyright owner would be guilty of copyright piracy. On the other
hand, a dispute between two publishing houses on similar content in their textbooks would
qualify only as copyright infringement and not copyright piracy. This is an important distinction
made in TRIPS because most cases of copyright infringement not amounting to copyright piracy
involve tricky questions of law. Establishing guilt beyond reasonable doubt is almost impossible
in such cases, given the ambiguity of the law. Why then do we insist on criminalising conduct,
where it is not possible for reasonable persons to know with some degree of certainty whether
certain acts qualify as criminal conduct, particularly when civil remedies are available?
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At best, the Indian Copyright Act makes a distinction between commercial and non-commercial
infringement by allowing the courts to impose a sentence of less than six months or a fine of less
than 50,000. But it does not simply decriminalise acts of infringement that are non-egregious in
nature, except where a building/structure is allegedly violating a copyrighted work (for example,
in drawings). As a result, almost every Bollywood production house that delivers a box-office
success inevitably faces criminal investigations by police forces because of criminal complaints
filed by scriptwriters who claim that the ‘hit’ was based on a script written by them. These cases
can then drag out for years. For example, Rakeysh Omprakash Mehra was discharged in
November 2021 by a judicial magistrate in Aurangabad in a case of copyright infringement filed
by a scriptwriter who claimed that Rang De Basanti, which released in 2006, was in fact based
on his script.
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Unless the law is amended to not only differentiate between the different acts of copyright
infringement but also require prior judicial cognisance as a precondition of criminal investigation
by the police, the Supreme Court’s recent decision will pave the way for the police to impinge on
civil liberties, impede the ease of business and have chilling effects on free speech.
Prashant Reddy T. is a lawyer and Yogesh Pai is an associate professor at National Law
University Delhi
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GETTING THE LANGUAGE COUNT RIGHT
Relevant for: Indian Polity | Topic: Indian Constitution - Amendments, Schedules, and Important Articles
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The story, “Death of Jagmohan, the Elephant”, by Bengali writer Mahasweta Devi , is about the
death of an elephant. For a reader, the story may appear to be about a rather “big death”, but
what the writer wanted to say was that there are also many “small deaths”. They include the
deaths of Dalits and tribals who are trapped by hunger and humiliation. Anonymity surrounds
them and our lack of compassion gives them finality.
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The death of a tree or a forest sacrificed at the altar of development is mourned but not spoken
about. Similarly, the death of a language is literally shrouded in silence. Because of its nature, a
language is not visible and fails to move anyone except its very last speaker who nurtures an
unrequited hope of a response. When a language disappears it goes forever, taking with it
knowledge gathered over centuries. With it goes a unique world view. This too is a form of
violence. Large parts of culture get exterminated through slight shifts in policy instruments than
through armed conflicts. Just as nature’s creations do not require a tsunami to destroy them, the
destruction of culture can be caused by something as small as a bureaucrat’s benign decision.
Even a well-intentioned language census can do much damage.
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Over the last many decades, successive governments have carried out a decadal census. The
1931 Census was a landmark as it held up a mirror to the country about the composition of
caste and community. War disrupted the exercise in 1941, while it was a rather busy year for the
new Indian republic at the time of the 1951 Census It was during the 1961 census that
languages in the country were enumerated in full. India learnt that a a total of 1,652 mother
tongues were being spoken. Using ill-founded logic, this figure was pegged at only 109, in the
1971 Census. The logic was that a language deserving respectability should not have less than
10,000 speakers. This had no scientific basis nor was it a fair decision but it has stuck and the
practice continues to be followed.
Hits and misses

cr

The language enumeration takes place in the first year of every decade. The findings are made
public about seven years later as the processing of language data is far more time consuming
than handling economic or scientific data. Early this month, the Census of India made public the
language data based on the 2011 Census, which took into account 120 crore speakers of a very
large number of languages. The Language division of the Census office deserves praise but the
data presented leaves behind a trail of questions.
During the census, citizens submitted 19,569 names of mother tongues — technically called
“raw returns”. Based on previous linguistic and sociological information, the authorities decided
that of these, 18,200 did not match “logically” with known information. A total of 1,369 names —
technically called “labels” — were picked as “being names of languages”. The “raw returns” left
out represent nearly 60 lakh citizens. And because of the classification regime, their linguistic
citizenship has been dropped.
In addition to the 1,369 “mother tongue” names shortlisted, there were 1,474 other mother
tongue names. These were placed under the generic label “Others”. As far as the Census is
concerned, these linguistic “Others” are not seen to be of any concern. But the fact is that they
have languages of their own. The classification system has not been able to identify what or
which languages these are and so they have been silenced by having an innocuous label
slapped on them.
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The 1,369 have been grouped further under a total of 121 “group labels”, which have been
presented as “Languages”. Of these, 22 are languages included in the Eighth Schedule of the
Constitution, called “Scheduled Languages”. The remainder, 99, are “Non-scheduled
Languages”. An analysis shows that most of the groupings are forced. For instance, under the
heading “Hindi”, there are nearly 50 other languages. Bhojpuri (spoken by more than 5 crore
people, and with its own cinema, theatre, literature, vocabulary and style) comes under “Hindi”.
Under Hindi too is the nearly 3 crore population from Rajasthan with its own independent
languages. The Powari/Pawri of tribals in Maharashtra and Madhya Pradesh too has been
added. Even the Kumauni of Uttarakhand has been yoked to Hindi. While the report shows
52,83,47,193 individuals speaking Hindi as their mother tongue, this is not so. There is a similar
and inflated figure for Sanskrit by counting the returns against the question about a person’s
“second language”.
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English use
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As against this, the use of English is not seen through the perspective of a second language.
Counting for this is restricted to the “mother tongue” category — in effect bringing down the
figure substantially. Given the widespread use of English in education, law, administration,
media and health care, a significant number of Indians use English as a utility language. To
some extent it is the language of integration in our multilingual country. Therefore, isn’t the
Census required to capture this reality? It can, given the data on the language of second
preference, but it does not for reasons that need no spelling out. So the Census informs us that
a total of 2,59,678 Indians speak English as their “mother tongue” — numerically accurate and
semantically disastrous.
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The language Census may not attract as much attention as news about fuel prices. But in the
community of nations, the Indian census is bound to be discussed. A body such as UNESCO
will look at it with interest. From the 1940s, when its General Council decided to establish a
Translation Bureau to years later, in 2008, when its Executive Board debated “Multilingualism in
the Context of Education for All”, UNESCO has progressively developed its vision and deepened
its understanding of global linguistic diversity.
Focus points

cr

From time to time, UNESCO tries to highlight the key role that language plays in widening
access to education, protecting livelihoods and preserving culture and knowledge traditions. In
1999/2000, it proclaimed and observed February 21 as International Mother Language Day,
while in 2001 the ‘Universal Declaration on Cultural Diversity’ accepted the principle of
“Safeguarding the linguistic heritage of humanity and giving support to expression, creation and
dissemination in the greatest possible number of languages.” In pursuit of these, UNESCO has
launched a linguistic diversity network and supported research. It has also brought out an Atlas
of the World’s Languages in Danger, which highlights the central place of language in the
world’s heritage. Is our language census consistent with these ideas and principles?
One expects that the Census in India should adequately reflect the linguistic composition of the
country. It is not good practice when data helps neither educators nor policy makers or the
speakers of languages themselves. The Census, a massive exercise that consumes so much
time and energy, needs to see how it can help in a greater inclusion of the marginal
communities, how our intangible heritage can be preserved, and how India’s linguistic diversity
can become an integral part of our national pride.
G.N. Devy is a literary critic and a cultural activist. E-mail: ganesh_devy@yahoo.com
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EC WANTS PEOPLE TO RUN FROM ONE SEAT
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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Reviving a nearly two-decade-old proposal, the Election Commission has made a fresh push for
amending law to bar people from contesting from more than one seat and has said that if it
cannot be done, then a hefty fine should be imposed on those vacating one of the
constituencies and forcing a bypoll.
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In a recent interaction with the Legislative Secretary in the Law Ministry, Chief Election
Commissioner Rajiv Kumar made this push for the reform first proposed in 2004. As electoral
law stands today, a candidate is permitted to contest an election from two different
constituencies in an election.
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A CASE OF THE COURT STRAYING INTO THE
LEGISLATIVE SPHERE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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‘Any directions which do not emanate from the provisions of law, are likely to be struck down by
the Supreme Court again’ | Photo Credit: Getty Images/iStockphoto
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Recently, the Allahabad High Court, while allowing two criminal revisions pertaining to a dowry
case, took cognisance of the misuse of Section 498A of the Indian Penal Code (IPC), proposed
certain safeguards and directed the State authorities of Uttar Pradesh to take the necessary
steps for their implementation in a given time period. The High Court expressed its concern over
the growing tendency of dowry victims to rope in the husband and all his family members using
general and sweeping allegations.
The directions, inter alia, include constitution of a family welfare committee in each district under
the District Legal Services Authority (DLSA), handing over the first information report to such a
committee immediately after its registration, and no arrest to be made by the police during this
“cooling period’ of two months. As far as the High Court judgment reads, there were no
allegations against the police that had dropped charges against two persons for lack of evidence
and charge-sheeted only the husband and his parents based on available evidence.
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Strangely enough, the High Court specifically mentioned in its judgment of taking guidance from
the judgment of the Supreme Court of India in Social Action Forum for Manav Adhikar vs Union
of India (2018), a case in which the Supreme Court overturned the judgment of its two-judge
Bench and held constitution of similar committees and an embargo on arrest by the police for
one month till the submission of report by the family welfare committee, impermissible under the
scheme of the Code of Criminal Procedure (CrPC) ( Rajesh Sharma vs The State of U.P., 2017).
Both Court judgments also dealt with the growing misuse of dowry provisions.
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Except for the minor difference in the composition of the family welfare committees (such as
inclusion of a young mediator or an advocate or a senior law student) as directed by the High
Court, the primary role of such committees remains the same, i.e., settling the matrimonial
dispute between the two parties. Whereas, in the Rajesh Sharma (supra) case, directions did
not apply to the offences involving tangible physical injuries, the High Court’s directions shall
apply to the cases involving Section 498A IPC, along with no injury – Section 307 (attempt to
murder) and other sections in the IPC in which the imprisonment is less than 10 years. In other
words, if a woman’s bone is fractured or permanent privation is caused to any eye or ear or a
joint by her husband during the course of a matrimonial fight, the police shall not effect arrest, as
the maximum imprisonment prescribed in such cases of grievous hurt is seven years. The police
shall only do peripheral investigations such as collecting the injury report and recording the
statements of witnesses, whose worth is unsure in further proceedings. The judgment is also
silent about the role of the police if a repeat offence is committed during such a ‘cooling-period”
of two months, which was only one month in the overruled Rajesh Sharma (supra) case.
The moot question (without going into the nuances) is whether the High Court was well within its
jurisdiction to issue such directions when the scheme of investigation under the CrPC was
clearly laid down and there was no ambiguity about or gaps in the law on arrest, inviting such a
fresh interpretation. In Vishaka vs State of Rajasthan (1997), the Supreme Court issued
directions to enforce fundamental rights in the absence of law in certain cases of sexual
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harassment at the workplace. However, in the case of Social Action Forum for Manav Adhikar
(supra), the Court held that a third agency (i.e., the family welfare committee) had nothing to do
with the CrPC, and more so in stalling arrest till a report is submitted by the committee. The
directions to settle a case after it is registered is not a correct expression of law, the top court
held.
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It cannot be refuted that the directions issued by the High Court were inspired with noble
intentions to curb the tendency of reporting cases with exaggerations and sweeping allegations
in the heat of matrimonial discord. But these directions potentially fall in the sphere of legislature.
The constitutionality of dowry provisions has already been established. Also, the misuse of
Section 498A IPC by itself cannot be a ground to dilute it and issue directions which do not flow
from any provision of the Code. Moreover, these directions might curtail the rights of a genuine
victim of dowry harassment.

S.
co

However, in order to check false cases of dowry and avoidable incarcerations, two solutions
seem plausible. First, the police must strictly enforce the Supreme Court’s directions issued in
Arnesh Kumar vs State of Bihar (2014) and ensure that there is sufficient reason and credible
material against the accused person to necessitate arrest. The investigating officers must be
imparted rigorous training with regard to the principles stated by the Court relating to arrest. At
the same time, wrong-doers need to be punished departmentally.
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Second, the legislature may deliberate upon and make Section 498A IPC bailable. Similarly,
though the High Court (using its inherent powers under Section 482 CrPC) can quash a criminal
proceeding which is not compoundable (after a settlement is reached between the opposing
parties), the legislature can amend and make the offence under Section 498A IPC
compoundable so that a compromise could be arrived at with or without the permission of the
competent court. This will not only save cost to the parties in dispute but also the High Court’s
valuable time. Similarly, once the Mediation Bill, 2021 is enacted, the institutional mediation
mechanism may also help in settling the matrimonial dispute through the civil route.
Till the time any such amendment is made or law is enacted, the law of the land needs to be
enforced strictly by both the police and the courts, without any dilution. Any such directions
which do not emanate from the provisions of law, are likely to be struck down by the Supreme
Court again.
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R.K. Vij is a former Special Director General of Police of Chhattisgarh. The views expressed are
personal
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MINT
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these
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Maharashtra Political Crisis News Live Updates: The political turbulence in Maharashtra was
triggered by the faction war in Shiv Sena after Minister Eknath Shinde flew to Surat with some
MLAs and then to Guwahati where he claims of having the support of 38 MLAs of the party, thus
achieving the two-thirds majority in the Shiv Sena.

Check latest updates here:
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The political turbulence in Maharashtra was triggered by the faction war in Shiv Sena after
Minister Eknath Shinde flew to Surat with some MLAs and then to Guwahati where he claims of
having the support of 38 MLAs of the party, thus achieving the two-thirds majority in the Shiv
Sena. Interestingly, the Shinde faction named their group 'Shiv Sena Balasaheb'. The naming of
the group after the name of the Shiv Sena founder Balasaheb Thackeray attracted sharp
reactions from the Uddhav faction as the Chief Minister said that those who left the party should
not seek votes in the name of the party founder. Supporters of Eknath Shinde camp and Uddhav
Thackeray also held protest yesterday. Meanwhile, the vacation bench of the Supreme Court will
hear Eknath Shinde's plea against disqualification notice today.
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Eknath Shinde speaks to Raj Thackeray over phone

Rebel Shiv Sena MLA Eknath Shide spoke to MNS chief Raj Thackeray over phone twice.
Shinde spoke to Thackeray about the recent political situation in Maharashtra and enquired
about his health, an MNS leader confirmed.
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Amid political crisis, BJP leaders Ram Kadam, Pravin Darekar meet Devendra Fadnavis
How can Balasaheb’s Shiv Sena support someone who has direct connections with
Dawood, asks Eknath Shinde

cr

Rebel Shiv Sena leader Eknath Shinde on 26 June asked how Balasaheb’s Shiv Sena can
support someone who has direct connections with Dawood. He took to Twitter and wrote, "How
can Hinduhriday Samrat Balasaheb Thackeray‘s Shiv Sena support someone who has direct
connections with Dawood who killed innocent Mumbaikars by carrying out bomb blasts in
Mumbai? the step that we have taken is to protest against this... we don’t care even if this takes
us all to the brink of death." "Even if we have to die to follow the ideology of Hindutva, we will
consider it as our destiny," he added.
SC to hear Eknath Shinde's plea against disqualification today
The vacation bench of the Supreme Court will hear rebel Maharashtra minister Eknath Shinde's
plea against Shiv Sena's disqualification notice on Monday, PTI had reported.
Here's are the important updates to the story you should know now:
1. Maharashtra Governor Bhagat Singh Koshyari has written to Union Home Secretary Ajay
Kumar Bhalla requesting the adequate provision of Central security forces in the state against
the backdrop of shivsainiks vandalising offices of rebel MLAs.
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2. Amid an ongoing political crisis in Maharashtra, the vacation bench of the apex court will hear
Eknath Shinde's plea against disqualification notice on Monday.
3. Newly elected NCP MLC Eknath Khadse on Sunday said Shiv Sena leader Eknath Shinde's
rebellion against Maharashtra Chief Minister Uddhav Thackeray was due to some "powerful
force" backing the dissidents. "It (rebellion) is an internal issue of the Sena. However, there is
surely some powerful force supporting Shinde. He will not take such a bold step without powerful
backing. I have not seen such instability in the state in my 40-year career," Khadse said.
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4. Former minister and Shiv Sena MLA Deepak Kesarkar, who is now in the Eknath Shinde
camp, said MLAs of the Shinde camp are ready to face the floor test in the Maharashtra
Legislative Assembly at any time, but first recognition should be given to Eknath Shinde faction.
In an exclusive interview to ANI today over the phone, Kesarkar said, "MLAs of the Shinde camp
are ready to face the floor test in the Maharashtra Legislative Assembly at any time, but first
recognition should be given to Eknath Shinde faction. We will not go with the MVA government."
5. Shiv Sena minister Aaditya Thackeray on Sunday claimed that over a month ago,
Maharashtra Chief Minister Uddhav Thackeray had asked party leader Eknath Shinde whether
he wants to become the chief minister, although the latter had sidestepped the issue then. "On
May 20, chief minister Uddhav Thackeray had called Eknath Shinde to 'Varsha' (CM's official
residence) and asked whether he wants to become the chief minister. However, he had
sidestepped the issue then. But a month later, on June 20, whatever had to happen, happened,"
Aaditya said while referring to Shinde's rebellion.
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6. Central government has provided 'Y+' category armed Central Reserve Police Force (CRPF)
security cover to 15 rebel Shiv Sena MLAs, ANI has reported citing sources. The names of the
15 MLAs are Ramesh Bornare, Mangesh Kudalkar, Sanjay Shirsat, Latabai Sonawane, Prakas
Surve, Sadanand Saranavnkar, Yogesh Dada Kadam, Pratap Sarnaik, Yamini Jadhav, Pradeep
Jaiswal, Sanjay Rathod, Dadaji Bhuse, Dilip Lande, Balaji Kalyanar, Sandipan Bhumare.
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‘INACTION DOES NOT IMPLY CONSPIRACY’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Instances which “overrun” a State administration like breakdown of law and order caused by
“spontaneous mass violence” or the second wave of the pandemic cannot be called the results
of a “larger conspiracy” hatched at the highest level of political dispensation, the Supreme Court
judgment in the Zakia Jafri case has held.
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“The breakdown of law and order situation in the State, attributable to the alleged inaction of the
[State] duty holders, owing to spontaneous mass violence cannot be a safe measure to infer as
being a part of a criminal conspiracy at the highest level of political dispensation…” a threejudge Bench led by Justice A.M. Khanwilkar held.
The judgment observed that “larger conspiracy” can be alleged only if there is clear evidence to
show a “meeting of minds” at the highest level to commit or promote the commission of a crime.
“To make out a case of larger criminal conspiracy, it is essential to establish a link indicating a
meeting of minds of the concerned persons for commission of the crime(s),” it noted.

‘No tangible material’
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With this, the court made it clear that the onus of proof is on the person who alleges the
existence of a “larger conspiracy”.
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In Gujarat, the court concluded that the inaction or lack of effective measures taken by officials
per se did not imply criminal conspiracy on the part of the State authorities which led to the 2002
violence.
There was also no “tangible material suggestive of a chain or any perceivable link or connection
with the unfolding of mass violence across the State”.
The judgment has created a buffer for top political leaders in power who may have to bear the
brunt of allegations of “state-sponsored breakdown of law and order situation”.

cr

The verdict also endeavours to insulate the highest levels of political dispensation from the
failures of a few possibly inept or overworked officials whose actions may not have helped to
contain the breakdown of law and order on the ground.
“Inaction or failure of some officials of one section of the State administration cannot be the
basis to infer a preplanned criminal conspiracy by the authorities of the State government or to
term it a state-sponsored crime (violence) against the minority community,” the court held.
The judgment gains significance in the background of recent communal violence in several
States.
Pandemic attack
The court has said that a “larger conspiracy” cannot be readily inferred merely on the basis of
the inaction or failure of the State administration. On the other hand, the State administration
may have simply been overrun by the enormity of suddenness of events. The court pointed to

Page 16
the recent pandemic attack as an example.
“The overrunning of State administration is not an unknown phenomenon. It has been witnessed
all over the globe during the second wave of pandemic, where the countries with even best of
medical facilities crumbled and their management skills were overrun under the pressure. Can it
be said to be a case of hatching of a criminal conspiracy?” Justice Khanwilkar asked.
Further, the court said, breakdown of law and order for a short duration cannot take the colour of
a constitutional crisis.
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“There must be credible evidence regarding State-sponsored breakdown of law and order
situation; not spontaneous or isolated instances or events of failure of State administration to
control the situation,” the court noted.
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NO INTENTION OF TAKING AWAY POWERS OF
ELECTED GOVT., SAYS L-G
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM
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Lt. Governor Tamilisai Soundararajan presenting a bouquet to Chief Minister N. Rangasamy at
the event in Raj Nivas on Monday.THE HINDUKUMAR SS
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Indirectly referring to recent criticism against her for convening a meeting to discuss
development plans for Puducherry at the Raj Nivas, Lt. Governor Tamilisai Soundararajan on
Monday said she had no intention of taking away powers from the elected government or work
in a unilateral way.
Speaking at a function held at the Raj Nivas to mark the one-year anniversary of the National
Democratic Alliance (NDA) government, the Lt. Governor said a section of people were trying to
create a false narrative that she was working in a unilateral way. “I have never worked with the
intention to grab power or in a unilateral way. I got an opportunity to serve the people of a
territory who speak my mother tongue. The combined effort of all during the last one year has
helped the Union Territory achieve many strides. Some people are trying to create a false
impression,” she said.
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Stating that the Union government was keen on Puducherry’s development, she said the visits
of Union Ministers and officials from the Centre, especially those from the Union Ministry of
Home Affairs, showed the importance attached to the Union Territory’s development.
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Union Health Minister Mansukh Mandaviya had agreed to address all grievances raised by the
political parties on the functioning of the Jawaharlal Institute of Postgraduate Medical Education
and Research, Ms. Soundararajan said. “We have not surrendered any rights to the Centre. In
fact, the Union government is keen on the development of the Union Territory and is working
closely with the administration,” she said.
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Chief Minister N. Rangasamy, Speaker R. Selvam, Minister for Home A. Namassivayam,
Minister for Public Works K. Lakshminarayanan, Minister for Civil Supplies A. K Sai J Saravana
Kumar, BJP president V. Saminathan, legislators belonging to AINRC, BJP, Independents and
senior officials attended the function.
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THE ESSENCE OF TIME: THE HINDU EDITORIAL ON
JUDICIAL INTERVENTION AND THE ANTI-DEFECTION
LAW
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Time is of the essence when it comes to executing political manoeuvres to reduce a government
to a minority. Dissident legislators need time to gather enough numbers to vote out the regime.
Ruling parties need to close the window of opportunity soon, often using the threat of
disqualification for defection. It is in this backdrop that judicial intervention in matters relating to
disqualifying lawmakers for defection takes place — either buying the dissidents time or allowing
disqualification proceedings to go on unhindered. By its order granting time until July 12 to
dissident Shiv Sena legislators in the Maharashtra Assembly to reply to the Deputy Speaker’s
notice under the anti-defection law, the Supreme Court has effectively made it possible for them
to actualise their objective without the threat of disqualification for now. It is doubtful whether the
Court should have done this in the face of a specific bar on judicial intervention in disqualification
proceedings at any stage prior to final adjudication under the Tenth Schedule. In 1992 ( Kihoto
Hollohan vs Zachillhu), a Constitution Bench, while upholding the validity of the anti-defection
law, held that the Speaker’s decision was subject to judicial review, albeit on limited grounds. It
also made it clear that this should take place after a final decision, and there can be no interim
order, except if there is an interim disqualification or suspension.
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The Deputy Speaker’s grant of just two days for the MLAs to reply may have occasioned the
intervention; but it is doubtful whether the Court should concern itself with the question now,
when it can be decided after their possible disqualification. There are Court judgments that say
compliance with natural justice is not based on the number of days given, but on whether
sufficient opportunity was given before a decision. Based on a conclusion in Nabam Rebia
(2016) that a Presiding Officer should not adjudicate any defection complaint while a motion for
his own removal is pending, the dissidents sent a motion to get the Deputy Speaker removed.
After he rejected it, the rejection has also been questioned in court, thus raising a jurisdiction
question on the adjudicatory power of the Deputy Speaker, who, of necessity, has to decide
disqualification questions in the absence of a Speaker. Motions to remove a Presiding Officer
should not become a ploy to circumvent disqualification proceedings. If courts countenance
manoeuvres to pre-empt a decision on whether legislators camping in another State and
questioning the Chief Minister’s majority have incurred disqualification by “voluntarily giving up
membership” of their party, they undermine the anti-defection law and render nugatory rulings by
Constitution Benches. When defection is seen as a serious menace by the Constitution, courts
should not act in furtherance of it. The duty to protect those wrongly disqualified is important, but
so is calling to account defectors whose motives are suspect.
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A PROBLEMATIC PROVISION
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Former Maharashtra Home Minister Anil Deshmukh being taken to a hospital for his medical
check-up after his arrest in a money laundering case, in Mumbai. | Photo Credit: PTI
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In States with bicameral legislatures, seats in the Legislative Council are filled following an
indirect election in which members of the Legislative Assembly cast votes. On June 20, the
members of the Maharashtra Legislative Assembly were scheduled to convene at the Vidhan
Sabha to elect the members of the Vidhan Parishad. Nawab Malik and Anil Deshmukh, who are
in prison in connection with money laundering offences, approached the courts with a prayer:
despite their incarceration, they should be temporarily released to cast votes in the election, so
that they may discharge their duty as sitting MLAs. Their prayer was rejected, first by a special
Judge under the Prevention of Money Laundering Act, then by the Bombay High Court, and
finally by the Supreme Court.
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Interestingly, before dismissing the applications, the apex court observed that it is open to
reconsidering the legal provision, Section 62(5) of the Representation of the People Act, 1951,
which prevented the two MLAs from casting their votes. In the past, the Supreme Court has
observed that the intent of this provision is to maintain the integrity of elections by excluding
‘persons with criminal background’ from participating in them. Ideally, this objective can be
achieved through a provision which disenfranchises persons who have been convicted of certain
kinds of grave offences.
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However, Section 62(5) does not use conviction as the yardstick for disenfranchisement; it uses
confinement. As a result, undertrial prisoners (who constitute over 75% of India’s nearly 5 lakh
prisoners) cannot vote. Neither can persons detained in civil prison for failing to repay a debt.
But remarkably, a person who has been convicted for a criminal offence and has managed to
secure bail can vote. If the objective is to keep criminals away from elections, this is an anomaly.
Indeed, it appears that as a result of a poor choice of words, an otherwise well-intentioned law
has snatched away the right to vote from an undertrial who is presumed to be innocent and from
a civil offender, but has granted it to a criminal convict (out on bail) whose guilt has been
determined.
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This puts Section 62(5) in direct collision with Article 14 of the Constitution (equality before the
law to all persons). Whenever a law treats two groups of persons unequally, it must satisfy a set
of basic tests under Article 14 to be valid: the distinction created by the law must be based on
coherent differences between the two groups of persons, and these differences must have a
rational link with the objective that the law seeks to achieve. Section 62(5) treats a group of
people differently by stripping them of the right to vote. What sets this group apart from those
allowed to vote is their confinement in prison. This has no rational link with the purported object
of the law, i.e., keeping criminals away from the electoral process.
As alternatives, the provision could have disenfranchised persons convicted of certain heinous
offences or those sentenced for a minimum duration. In the U.K., for instance, only convicts
sentenced to prison for four years or more cannot vote. In Germany, only persons convicted of
certain political offences are disenfranchised. Where the law formerly restricted all prisoners
from voting (Canada, for instance), constitutional courts intervened and struck it down for being
arbitrary and disproportionate.
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Section 62(5) has survived many challenges before the courts. Each time, the courts have
lauded the objective of weeding out criminal elements from the electoral process, but have
stopped short of examining whether the provision, in the manner in which it is worded, can claim
to achieve this aim. In a welcome move, while dismissing Mr. Malik and Mr. Deshmukh’s bail
applications, the Supreme Court observed that it is open to reconsidering the constitutionality of
the provision. The reason for this shift is that the voters who were deprived in this instance were
not seeking to act as ordinary citizens but as constitutional functionaries. Through the MLAs’
votes, the residents of their constituencies indirectly exercise their franchise in the election to the
Vidhan Parishad. By preventing the two MLAs from casting their votes, the court has
inadvertently stripped all their constituents of their franchise.
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Finding fault with Section 62(5) for only this reason would be missing the forest for the trees. As
a result of its sweeping nature, the provision suffers from a deeper malaise. The question cannot
be whether the voter is an ordinary citizen or an MLA, but whether the voter, given their conduct,
deserves to participate in the electoral process or not. A constitutional inquiry into Section 62(5)
with the former question as its only basis is set for failure. The apex court must re-examine the
issue in the totality of its circumstances and Parliament must replace the provision with a tightly
worded version disenfranchising only certain classes of prisoners.
Aditya Prasanna Bhattacharya is Research Fellow, Vidhi Centre for Legal Policy
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