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POTENCY DRUGS NOT UNDER NDPS ACT: SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Sexual enhancement drugs containing herbs and medicines are not covered under the Narcotic
Drugs and Psychotropic Substances (NDPS) Act, the Supreme Court has observed in a recent
order.
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The observation came in an appeal for bail by a man accused in a case involving the seizure of
about 1,37,665 tablets of different types collectively weighing approximately 90 kg from four
locations in Chennai in 2019.

S.
co

Forensic tests showed that a “large number” of tablets seized by the Directorate of Revenue
Intelligence (DRI) contained herbs to enhance male potency.
In its order granting bail and reversing a High Court order, a Bench led by Chief Justice N.V.
Ramana, pointed out that sexual enhancement pills do not come within the ambit of the NDPS
law.
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AN UNFORTUNATE IDEOLOGICAL SHIFT IN THE
JUDICIARY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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A speech by Justice S. Abdul Nazeer of the Supreme Court of India (The Hindu, December 29,
2021) has evoked vibrant discourse in legal and political circles. The judge spoke in Hyderabad
on the topic, “Decolonisation of the Indian legal system”, at the National Council meeting of the
Akhil Bharatiya Adhivakta Parishad, which is a lawyers’ organisation with express loyalty to the
Bharatiya Janata Party (BJP). He called for the “Indianisation” of our legal system. He lamented
about the continued neglect of the teachings of the great legal giants of ancient India such as
Manu, Kautilya, Yajnavalkya, etc.
This apathy has been against “our national interest”, said the judge, adding that the kingdoms of
ancient India had a fine justice dispensation system. The judge underlined Kautilya’s theory
about the duties of the king which, according to him, is based on the great tradition established
in the age of Ramayana. He implied that many ideas of modern methods of adjudication were
prevalent in indigenous jurisprudence.
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While talking about judicial corruption too, Justice Nazeer had a point. After quoting Brihaspati,
he said that “a corrupt judge, a false witness and the murderer of a Brahmin” were considered
as criminals on a par with one another. Evidently, the Brahmins remained on a different pedestal
even while assessing the culpability of the act. On selection of judges, he recalled the Vedic
priest, Katyayana, who insisted that the king had to appoint only a Brahmin to act as a judge. It
is equally curious that Justice Nazeer has found glory in the Arthashastra which contemplated
punishment for an official for personally talking with a woman employee, during work hours.
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The speech by Justice Nazeer has certain distinct characteristics. It is nostalgic in tone and
abstract in its concept. It lacked coherence in terms of specific legal situations. The speech
contained generalisations without situational references. It did not indicate a concrete and
comprehensive legal system that is desirable or adaptable for the nation, after Independence.
The basic issues with the speech, however, are two-fold. First, it ignores the Constituent
Assembly debates on designing the nation’s legal landscape. Second, when religious revivalism
is used as a political tool by the ruling dispensation, the legal revivalism expounded by the judge
in generic terms can only subserve the regime’s political and populist agenda.
The Constituent Assembly debates started on December 9, 1946 and were completed on
November 26, 1949 on which day the Assembly approved the draft. Though the Government of
India Act, 1935 was a major source for the constitutional script, the debates in the Assembly and
their outcome made it a unique socio-political document.
The plea for Indianness was very prominent in the discourse. K. Hanumanthaiah, a member
from Mysore, on November 17, 1949, lamented: “We wanted the music of Veena or Sitar, but
here we have the music of an English band”. Pandit Govind Malaviya’s suggestion was to start
the Preamble to the Constitution by the words, “by the grace of Parameshwar, The Supreme
Being, Lord of the Universe....” Mahavir Tyagi, on December 27, 1948 emphasised regaining
“spiritual freedom” and not just political freedom. Lokanath Misra was anxious about “the
complete annihilation of Hindu culture” (December 6, 1948). On the other hand, H.V. Kamath
warned that the history of Europe during the middle age was “bloody” and it showed “the
pernicious effects that flowed from the union of Church and State” (December 6, 1948). He said
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that “if a State identifies itself with any particular religion, there will be rift within the State”. This
was in sharp contrast with what Lokanath Misra said on December 3, 1948, “If you accept
religion, you must accept Hinduism as it is practised by an overwhelming majority of the people
of India.”
These remarks and many others only epitomise the large volume of kaleidoscopic viewpoints
that the Assembly chose to deliberate on. The plea for “Indianisation” was confronted not only
with the values of western liberal democracy but also with the finer parts of the Indian tradition,
which were organically incorporated into the Constitution.
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The second facet of Justice Nazeer’s speech has contemporary relevance and to understand it,
we need to contextualise the opinion. The speech tries to create a narrative of a good old past
without any convincing materials in support of it. This is totally in line with the right wing’s
political rhetoric which relies on the unsubstantiated glories of the past. Justice Nazeer’s
remarks have come at a time when the regime is trying to subvert the Constitution and the idea
of the Rule of Law in multiple ways. At a time when even legislations are being used as a means
to shatter constitutional tenets such as secularism and federalism, the remarks of the Supreme
Court judge against the alleged colonial nature of the legal system, which includes the nation’s
Constitution, are deeply disturbing.
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The country’s democracy has stooped to a new low in recent times. It went down in the freedom
index as well as hunger index. On December 27, 2021, The New York Times reported that “in
India, laws against religious conversions have been accompanied by mob violence”. Hate
speech has become a prominent mode of articulation in the country which is abetted by
selective invocation or non-invocation of the penal laws. When the Constitution becomes the
most effective tool against electoral autocracy, the speech by Justice Nazeer has had only an
adverse impact on the movements thriving to restore the values of the Constitution. It is
significant that even while attacking the colonialised legal system, Justice Nazeer did not find
fault with the sedition law or such other draconian penal provisions, which are all colonial
remnants.
Legal scholars David Landau and Rosalind Dixon, in a comprehensive study, explained that
“across a range of countries, would-be authoritarians have fashioned courts into weapons for,
rather than against, abusive constitutional change” (Abusive Judicial Review: Courts Against
Democracy, 2019). They have predominantly dealt with the process of adjudication which, in
one way or another, aids or abets “a broader project of democratic erosion”.
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But the ideological change that occurs in the institution of judiciary and the persons running it is
another fundamental factor that determines the quality of judiciary and polity. The quintessential
relationship between the judicial ideology and the political ideology was explained by J.A.G.
Griffith in his classic work, The Politics of the Judiciary (1977). Remarks by the judges, on and
off the Bench, need to be analysed by positioning them against political situations. Some
comments by the judges could be an expression of sheer personal admiration for the Prime
Minister as discernible from Justice Arun Mishra’s speech in February 2020, when he described
the Prime Minister as a “versatile genius who thinks globally and acts locally”. In February 2021,
Justice M.R. Shah said that Prime Minister Modi is a “popular, loved, vibrant and visionary
leader”. Both these comments do not augur well for our democracy since these are not in tune
with the constitutional scheme of the separation of powers and expected judicial behaviour.
Justice Nazeer’s views indicate an unfortunate ideological shift in our judiciary.
Kaleeswaram Raj is a lawyer at the Supreme Court of India. The views expressed are personal
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FAIR AND SAFE: THE HINDU EDITORIAL ON FIVE
STATE ELECTIONS AMID COVID-19 SURGE
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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All indications are that elections to five State Assemblies — Goa, Manipur, Uttar Pradesh,
Uttarakhand and Punjab — will be held on time, regardless of the rising new wave of COVID-19.
The three-member Election Commission of India (ECI) has visited four States over the past
weeks to assess the preparedness, which is usually one of the last steps before the
announcement of the poll schedule. Its visit to Manipur is expected soon. Conducting an election
in normal times is one thing, but doing so in the midst of a pandemic is quite another. On the
ECI’s visit to U.P. last week, Chief Election Commissioner (CEC) Sushil Chandra said that all
parties wanted the polls to be on schedule. He said the ECI would look into the enforcement of
COVID-appropriate behaviour in campaigning and voting after the schedule is announced. Once
the Model Code of Conduct (MCC) is in force, the ECI’s COVID-related restrictions, first drawn
up in August 2020 ahead of the Bihar Assembly elections, will also be in play. The rules include
mandatory wearing of masks during the whole election process, from campaigning to casting of
votes, holding rallies in identified grounds with social distancing measures in place, and reducing
the number of people allowed in roadshows. In the wake of the second wave of the pandemic in
April 2021, the ECI put in place more measures such as a longer silence period before polling,
reducing the time for campaigning.
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Going by the spree of inaugurations and groundbreaking ceremonies for government projects by
the Prime Minister, Chief Ministers and Ministers, the election season has already begun. On
January 2, the Prime Minister laid the foundation for the Major Dhyan Chand Sports University in
Meerut, with a large, mostly mask-less crowd in attendance. Huge gatherings organised by all
parties are taking place in the poll-bound States. Official events are being turned into campaign
opportunities by those in power, raising a different question of propriety. The MCC imposes
special restrictions on the party in power, which, it says, “shall ensure that no cause is given for
any complaint that it has used its official position for the purposes of its election campaign”. Till
the announcement of polls, however, it is only a question of decency and propriety of those in
power. The lines between a political party’s rally and a government function continue to blur, to
the advantage of the BJP in most cases. Once the poll schedule is announced, the burden will
be on the ECI to be fair, and seen to be fair. In the last round of elections, its conduct was
questioned on various valid grounds. The ECI must take political parties into confidence and
ensure an environment conducive to a fair election process that also limits public health risks.
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SC NOTICE TO CENTRE ON ILP SYSTEM
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Monday asked the Union and the Manipur governments to respond to a
plea challenging the Inner Line Permit (ILP) system in the State.
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Manipur is the fourth State after Arunachal Pradesh, Nagaland and Mizoram where the ILP
regime is applicable. Outsiders, including people from other States, need permission to visit
them. The plea contended that the ILP provides unrestrained power to the state to restrict entry
and exit of non-indigenous people or those who are not permanent residents of Manipur. “The
draconian ILP system is fundamentally opposed to the policies of social integration,
development and technological advancement in the area beyond the Inner Line, apart from
hampering tourism within the State, which is a major source of revenue generation for these
areas,” it said.
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POSH ACT: HC GUIDELINES CHALLENGED
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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A petition has been filed in the Supreme Court challenging guidelines issued by the Bombay
High Court in cases under the Protection of Women from Sexual Harassment (POSH) Act,
which include a blanket bar on parties and advocates from sharing records, including orders and
judgments, with the media.
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The petition filed by advocate Abha Singh argued that the September 24, 2021, order of a single
judge Bench of the HC was a “death blow” to freedom of speech and expression enshrined in
Article 19. The petition said right to free speech can be curbed only if it interferes with the
administration of justice. Any injunction on the right of the people to know facts is an
encroachment on their right to information. “In matters of women empowerment, public
discourse plays a crucial role in shaping the nature of legal entitlements that are delivered to
women,” the petition argued.
It said the order may have a “ripple effect” and deter survivors from approaching courts as well
as setting a dangerous precedent for trial cases. “The same will legitimise undue protection to
sexual offenders.”
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The guidelines were formed by Justice G.S. Patel of the HC to protect the identities of the
parties in a case under the POSH Act.
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POLICE FLOUTED SPG GUIDELINES: CENTRAL
OFFICIALS
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments
of the Government
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No way:Police personnel and officials at the flyover where the PM's convoy got stuck in
Ferozepur on Wednesday.PTI
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The sequence of events leading to the breach in Prime Minister Narendra Modi’s security on
Wednesday indicates that the Punjab government and the State police “completely failed to
provide effective security”, according to Union government sources.
The State’s Director-General of Police (DGP) had cleared the PM’s road trip. Advance security
liaison (ASL) meetings were held and intelligence inputs on sabotage possibilities shared, but
the State police did not adhere to the Blue Book guidelines of the Special Protection Group on
the Prime Minister’s security, they alleged.
Stating that the overall responsibility for ensuring the PM’s safety was with the State government
under the Blue Book’s Chapter 1, Rule 1, the sources said the SPG had the duty of providing
proximate security. Under Rule 2, the State police were required to make all the protective
arrangements, while Rule 5 made the DGP responsible for implementing the rules.
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The ASL meetings were conducted by the SPG, the Punjab administration and the police on
January 1 and 2. A contingency plan for a road journey from Bathinda to Ferozepur was
discussed in detail. Therefore, a route survey for the identification of vulnerable points was to be
conducted to secure them with strong police deployment.
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The contingency rehearsal for the road journey was carried out on January 4. The sources said
the State police’s internal communications showed exchanges on securing the roads for his visit,
taking into account the possibility of any dharna or movement of farmers or protesters for
disrupting the PM’s rally.
Bad weather

cr

A Union Home Ministry statement on Wednesday said Mr. Modi was to reach the National
Martyrs Memorial at Hussainiwala in Ferozepur by helicopter, but with bad weather, the road
route, “which would take more than two hours”, was opted for. A rally at Ferozepur was
cancelled.
The PM’s itinerary, as shared by the Punjab Congress on Twitter, said he was to leave the
Bhatinda airport by helicopter at 10.30 a.m. and arrive at the Kila Chowk helipad (Ferozepur) by
11.05 a.m. The motorcade was then to take a 10-minute drive to the memorial.
As word got out that Mr. Modi was to travel by road from Bhatinda, a distance of over 100 km,
supporters of a farmers’ union, who were on their way to the office of the District Commissioner
for a protest, mobilised more people, forcing the motorcade to stop for 15-20 minutes on a
flyover and return, said another government official. “The previous night [January 4], protesters
had gathered at various points, but the police asked them to return and they came back the next
morning,” said another official. On Wednesday, Surjeet Singh Phul, Bharatiya Kisan
Union(Krantikaari) president, told The Hindu that its members were protesting on the Ferozepur-
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Moga stretch against the PM’s visit. On Thursday, he posted a video on Twitter stating that
nearly 1,000 people, while on their way to the DC’s office, were stopped by the police around
10.30 a.m.
‘Traffic jam’
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“Soon the gathering swelled to more than 2,000 people. We did not intend to stop his
motorcade, but when we were stopped, we had no option but to wait there… whatever
happened there was spontaneous, there was no pre-planning, when we caused a traffic jam, PM
was caught in it,” Mr. Phul said.
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The protesters, he said, had picketed the main roads and highways leading to Ferozepur.
Government sources said that when flying from Bathinda was not possible, the SPG Director
discussed with the Punjab DGP the possibility of going by road. After clearance from the police
chief, the road journey was planned. Senior Superintendents of Police piloted the motorcade.
“Even if timely information about the blockade was relayed to the PM’s motorcade by the police
control room, the situation of getting stuck on a flyover could have been averted...,” said an
official, adding that all along the route, there was skeletal police deployment.
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When the motorcade got stuck, no visible efforts were made by the policemen to clear the
blockade, they said. In accordance with the Blue Book, a car was ear-marked for the Chief
Secretary and the DGP but neither joined. The sources said the police control room failed to
inform the pilot of the motorcade about the protests.
(With inputs from Vijaita Singh in Delhi and Vikas Vasudeva in Chandigarh )
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EXPENDITURE LIMIT FOR LS, ASSEMBLY
CANDIDATES HIKED
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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Ahead of Assembly polls in five States, the expenditure limit for candidates for Lok Sabha
constituencies was increased to Rs. 75 lakh from Rs. 54 lakh and Rs. 95 lakh from Rs. 70 lakh,
depending on the State, while the spending limit for Assembly constituencies was hiked from Rs.
20 lakh to Rs. 28 lakh and Rs. 28 lakh to Rs. 40 lakh, the Election Commission said on
Thursday.
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For the upcoming Assembly elections, the enhanced amount of Rs. 40 lakh would apply in Uttar
Pradesh, Uttarakhand and Punjab and Rs. 28 lakh in Goa and Manipur, according to the Law
Ministry’s notification on Thursday.
Apart from a 10% increase in 2020 due to the COVID-19 pandemic, the last major revision in
spending limits for candidates was carried out in 2014. The EC had formed a committee in 2020
to study the spending limit.

IA

“The committee invited suggestions from political parties, chief electoral officers and election
observers. The committee found that there has been increase in number of electors and Cost
Inflation Index since 2014 substantially. It also factored in the changing modes of campaigning,
which is gradually shifting to virtual campaign,” the EC statement said.
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The committee recommended enhancing the limit after taking into account the “demand from
political parties” and the “increase in electors” from 834 million in 2014 to 936 million in 2021, as
well as the increase in the Cost Inflation Index by 32.08% from 2014 to 2021-22, the EC said.
“The Commission has accepted the recommendations of the committee and has decided to
enhance the existing election expenditure limit for candidates,” the EC said.
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RE-ESTABLISHING OWNERSHIP OF THE MANDAL
SPACE
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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The Modi era has resulted in the primary political legatees of Mandal politics in the Hindi
heartland, the Samajwadi Party (SP) and the Rashtriya Janata Dal (RJD) facing a deep political
crisis. For roughly two decades after the fall of the Babri Masjid, their brand of backward caste
politics had played a decisive role in relegating the Hindutva of the Bharatiya Janata Party (BJP)
to the margins in Uttar Pradesh and Bihar, respectively. However, since 2014, these parties
have been repeatedly trounced in the face of the Hindutva juggernaut, with the sole exception of
the Bihar result in 2015.
This political trajectory is often cited to claim that political competition in U.P. and Bihar has
irretrievably moved beyond the Mandal paradigm of backward caste assertion. A cursory look at
the electoral mobilisation underway in U.P. suggests the facile nature of such a reading. The
centrality of the backward castes in these elections shows that the hegemony of Hindutva has
not necessarily meant that Mandal politics is on its last legs. Indeed, Hindutva has become
hegemonic by capturing the Mandal space, through becoming the primary vehicle of assertion of
those backward castes left out by the established Mandal parties.

ac
k

IA

In many ways, parties such as the SP and the RJD have been the victims of a deepening, rather
than a waning, of Mandal politics. As political consciousness has seeped into an array of less
numerous and scattered backward castes (often termed the Most Backward Castes), these
castes have acquired the confidence to become their own political players. With established
Mandal parties increasingly in the grip of the dominant Yadavs, these backward castes have
either floated their own small parties or hitched their wagon to the BJP or its allies.
Why has it been so easy for the BJP to co-opt the Mandal space and marginalise Mandal
parties? And can Mandal parties ever provide an effective ideological counter to the BJP?
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The answer to the first question has been chronicled adequately in the past few years. The
Mandal movement was subject to a series of splits in the 1980s and early 1990s, and the
dominant Yadav caste eventually managed to emerge at the helm of the strongest Mandal
parties — the SP and the RJD. They have only deepened their stranglehold since.
Along with this sociological narrowing came an ideological degeneration. As Gilles Verniers has
documented (https://bit.ly/3GbHQEA), the SP has steadily shed its progressive and socialist
moorings, and embraced social conservatism, hobnobbed with big industrialists, and outsourced
its organisational machinery to local elites from dominant castes. Meanwhile, as the SP was
hollowing itself out from within, the BJP was evolving itself to integrate the aspirational urge of
Mandal politics within its Hindutva project. When the frontal Hindutva assault came on the
Mandal space, the SP had little defences.
In other words, Hindutva managed to neutralise the established Mandal forces by exploiting the
contradictions within the movement. For the Mandal forces to stay relevant, they must return the
favour. There are certainly enough contradictions in the Hindutva process of co-option of
backward castes. We can discuss two such contradictions that can provide both the bases for
attack on Hindutva as well as the sources for renewal of the Mandal movement.

Page 13
One, while Hindutva is adept at furnishing symbolic resources to these castes, it can be an
ambiguous ally in terms of helping them with their struggle for material resources. As Badri
Narayan has demonstrated (https://bit.ly/3q1w5up), Hindutva has woven a tapestry of myths
tailored to each backward caste. These sagas of grit and glory — often against mythic ‘Islamic
aggressors’ — are designed to bolster the social esteem and sense of dignity of individual
backward castes. For example, the Rajbhar caste is sought to be mobilised by recounting the
valour of Raja Suheldev in rebuffing a ‘Muslim’ advance in the 12th century, as the Prime
Minister reminded his audience in Varanasi.
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Yet, when the Rajbhar caste asks the BJP about its promise of implementing subcategorisation
in reservation, it is met with vague pledges and bureaucratic stonewalling. After all, Hindutva is
an assimilationist project, wary not just of unleashing the forces of competitive caste assertion
for material resources, but also of any excessive emphasis on distinctive micro identities.
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This contradiction has already been pounced upon by Mandal parties, which have attempted to
make caste census and the expansion of the reservation umbrella the next frontier of Mandal
politics. The Mandal parties need to reposition themselves as the most effective vehicle for the
common struggle of backward castes for material advancement, though the route is through
agitations not petitions.
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Two, the Hindutva movement has not quite lost its upper caste bearings. The leadership of the
Sangh Parivar continues to be overly weighted towards upper castes. In U.P., the Yadavs have
been replaced in large part by the emboldened Thakurs as the current source of resentment
among backward castes. Hindutva can only paper over these resentments, not eliminate them.
That the predilections of upper castes continue to inform government policy can be gauged by
the central government’s willingness to breach the 50% reservation cap only to accommodate
the ‘economically backward’ upper castes.
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The Mandal parties can exploit this contradiction by rediscovering the original ideological
campaign against upper caste domination. SP leader Akhilesh Yadav has shown signs of this
reorientation, promising a ‘revolution of backward castes’ in 2022, and stating that only the
ideologies of Lohia and Ambedkar can fulfil the dream of India and “our ancestors”.
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Again, ideological renewal is a long-term project, and takes more than election speeches. It
involves cultivating symbolic resources which can underpin solidarity and a shared
consciousness among backward communities. It also requires a cadre-based organisation, led
by backward castes, that can take the party’s ideological messaging to the ground. At present,
the SP, with a party machinery singularly geared for fighting elections and acquiring power, is illsuited to carry forward these ideological endeavours.
The above discussion can be concretised by contrasting the ease with which Hindutva has
overwhelmed Mandal parties with its repeated failures to penetrate the deep South. So, what do
the parties of Tamil Nadu and Kerala claiming similar lineages of social justice and redistribution
possess that make their constituents more immune to Hindutva?
Granted, the parties of Tamil Nadu and Kerala have two inherent advantages when resisting
Hindutva. One, the politics of sub-nationalism, which is a powerful identity-based counter to the
politics of Hindu nationalism. Two, the largely bipolar nature of political competition that
encourages broad-based coalitions, and thus prevents capture of social justice politics by a
single dominant community.
Still, North Indian Mandal parties can learn important lessons from the success of the southern
parties in rebuffing Hindutva.
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The first lesson is that Hindutva loves an ideological vacuum. The southern parties such as the
Dravidian parties in Tamil Nadu and the Left/Congress in Kerala have clung onto their
progressive heritage, the emancipatory texture of politics that has provided a distinct ideological
counterpoint to Hindutva. Progressive politics, even in the Hindi heartland, is not necessarily a
losing proposition. For instance, the RJD suffered in the last election from its poor appeal with
the increasingly important constituency of women voters (who favoured the National Democratic
Alliance coalition to the RJD coalition by a huge 10% margin). Moreover, progressive politics
also provides the necessary glue of symbolic resources that can fuse together an unwieldy
social coalition.
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The second lesson is the importance of functioning political organisations in weathering the
assault of Hindutva. The cadre-based political organisations of the South are better suited to
compete with the organisational behemoth of the Sangh Parivar, rather than an amorphous,
patronage-based organisations of Mandal parties which wake up only during elections.
The upcoming election in Uttar Pradesh will not be a straight contest between Mandal and
Kamandal, but between a Mandal party and a party claiming both the Mandal and Kamandal
space. The first step for the SP, therefore, should be to re-establish sole ownership of the
Mandal space. Given the time left for the elections, it does seem like a tall order.
Asim Ali is a political researcher and columnist based in Delhi
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NEW CHALLENGES EMERGE FOR PARTIES
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Thing of the past:Large rallies where different parties crossed paths are unlikely in the near
future.File photo
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As elections for five Assemblies start off with a ban on physical campaigning till January 15 in
view of the COVID-19 pandemic, Election Commission officials said on Saturday the rules
regarding the conduct and expenditure of conventional campaign would be applicable to virtual
campaign events.
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Announcing the poll schedule for Goa, Manipur, Punjab, Uttar Pradesh and Uttarakhand, Chief
Election Commissioner Sushil Chandra on Saturday also encouraged candidates to adopt the
virtual mode of campaigning as much as possible. The EC banned physical rallies and
roadshows till January 15, when it planned to review the situation before taking a call on the rest
of the campaign period.
The revised guidelines for elections released by the EC put a complete ban on nukkad [street
corner] sabhas or meetings on public roads, roundabouts, public streets and corners.

IA

A top EC official said as candidates have to open an account and submit their expenditure
details for physical events, they should do the same for online rallies or events. Similarly, the
Model Code of Conduct, which bans certain kinds of speech and misuse of government
machinery for electoral purposes, would be applicable.
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The candidates would have to apply for clearance from the Media Certification and Monitoring
Committees, which usually give pre-certification for advertisements, the official said. In fact,
earlier this week, the EC announced that the expenditure limit for candidates had been
increased from Rs. 28 lakh to Rs. 40 lakh. At the press conference, Mr. Chandra said one of the
reasons for this was the increased expenditure on digital campaigning during the pandemic.
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While the BJP had started digital rallies in the Bihar Assembly elections in 2020 during the
pandemic, it remains to be seen how all political parties proceed under the new rules.
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SOME RAJ BHAVANS ARE ON THE WAR PATH
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM
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Recent media reports about the confrontation between the Governors and the State
governments, in Maharashtra and Kerala, have turned the spotlight on the rather delicate
relationship between the constitutional head of the State and the elected government. In
Maharashtra, for example, the situation was indeed bizarre insomuch as the Governor refusing
to accept the date of election of the Speaker recommended by the State government.
Consequently, the Assembly could not elect the Speaker.
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The situation in Kerala has been no less bizarre. The State Governor having reappointed the
Vice Chancellor of Kannur University in accordance with the law, made an allegation against the
Kerala government that he was under pressure from the Government to reappoint the Vice
Chancellor. The Governor confessed that he had done the wrong thing by yielding to
governmental pressure. He has added that he does not want to remain the Chancellor any
more, though he holds this position in an ex-officio capacity which means that he would have to
remain the Chancellor as long as he is the Governor. But the Governor remains adamant.
Governor row prompts Kerala govt. to look to other States
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The Governor levelling allegations against his own government is not a first-time development.
In West Bengal this has been a regular feature. Similarly, non-acceptance of the advice of the
Council of Ministers too has been witnessed in Rajasthan as well as Maharashtra again. Of
course, there have been differences between Governors and Chief Ministers in the past too, but
these have been rare occurrences. But the open confrontations now clearly cross the
boundaries of what is constitutionally permissible behaviour.
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The relationship between the Governor and Chief Minister has, even at the best of times, not
been absolutely simple and tension free. It has something to do with the whole idea of the office
of the Governor and its past history. In the colonial era, the Governor was the absolute ruler of
the province who was answerable ultimately to His Majesty, the King. A closer look at the
debates in the Constituent Assembly on the Governor would reveal that there were divergent
views on the powers to be given to the Governor. In fact, there were members in the Assembly
who wanted the Governor to be as powerful as the colonial-era Governors. Though B.R.
Ambedkar was clear that the Governor should only be a constitutional head and the executive
power should vest entirely in the elected government, he promoted the idea of vesting certain
discretionary powers in the Governor. In this respect he was guided by the thinking that the
State governments are in subordination to the Union government and, therefore, the Governor
should be given discretionary powers to ensure that they act so.
So, ultimately, the Governor who emerged from the Constituent Assembly was one with certain
discretionary powers prescribed by or under the Constitution unlike the President of India who
has not been given any such powers. Further, Article 163 (Article 143 in the draft Constitution)
became a ‘blind reproduction of Section 50 of the Government of India Act 1935’ (H.V. Kamath).
This exact reproduction of the provision in the Act of 1935 has, to a great extent, introduced a
vagueness about the actual powers of the Governor vis-à-vis the elected government in
democratic India which was corrected only with the Supreme Court of India stating the law in
unambiguous terms in Shamsher Singh (1974). From Shamsher Singh to Nabam Rebia (2016)
the top court declared that the Governor can, in the exercise of executive power of the state, act
only on the aid and advice of the Council of Ministers “...save in a few well-known exceptional
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situations”.
Governors should play role of friend, guide: President
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The Maharashtra Governor’s refusal to accept the date of election of the Speaker goes against
the principles of constitutional government. It must be stated here that the Constitution has not
assigned any role to the Governor in the election of the Speaker under Article 178, which is
exclusively the job of the House. It is only the House rule which says that the Governor shall fix
the date. The date as such has no great significance. Under the procedure followed in all
Assemblies, the government fixes the date and conveys it to the Secretary of the Assembly who
forwards it to the office of the Governor for his signature. After the date is formally approved by
the Governor — which he is duty bound to do — the members are informed about it.
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Now the question is if the Governor does not approve the date, can the election be held? Fixing
the date by the Governor is not of any constitutional importance; election by the House is the
important thing. So, if the Governor stands in the way of the election, the only way open to the
House is to amend that particular rule which empowers the Governor to fix the date. It can
provide that the Secretary on receiving the date from the government shall notify the members
of the same. The election can be held either through secret ballot or through a motion in the
House as is done by the Lok Sabha. But it must be said that it could be for the first time in the
history of free India that a Governor has refused to fix the date of election of the Speaker and,
consequently, the election could not be held. The Maharashtra Assembly is now without a
Speaker being in office.
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Editorial | Maximum Governor: On Governor's role
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The Kerala situation is even more curious. There, the controversy surrounds the reappointment
of the incumbent Vice Chancellor of Kannur University. There was a suggestion from the State
government routed through the Pro Chancellor who is the Minister for Higher Education for the
reappointment of the incumbent Vice Chancellor. The Governor being the ex-officio Chancellor
of the university and the appointing authority, accepted the suggestion and reappointed him.
After some time, the Governor went public with a serious allegation that he had signed the order
of appointment under pressure from the Government and that he had done the wrong thing by
reappointing the Vice Chancellor under pressure.

cr

It must be stated here that the Governor had acted perfectly in accordance with the law in
reappointing the incumbent Vice Chancellor. Under the University Act, an incumbent Vice
Chancellor is eligible for reappointment. Since the Act does not lay down any specific procedure
for reappointment, the Chancellor was right in accepting the suggestion or the recommendation
made from the Government. In fact, he or she can accept suggestions from any person including
the Leader of the Opposition in the Assembly. The point worth noting here is that the Governor
as Chancellor is not required to act on the advice of the Council of Ministers in the matter of
appointment of Vice Chancellor and others in the university. He can act absolutely
independently. He could also have rejected the suggestion from the Government.
The Raj Bhavan’s new role — taking centre stage
The Kerala High Court has clarified this legal point in Gopalakrishnan vs Chancellor, University
of Kerala. So the Governor of Kerala needs to apply his mind independently to the case of
reappointment, evaluate the performance of the Vice Chancellor and fully satisfy himself about
the merit of the appointee before signing the appointment order. It is presumed that he had done
this. Therefore, it is baffling why he chose to go public and level serious allegations against the
Government and incriminate himself in the process. Adding to the confusion, the Governor has
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divested himself of the ex-officio charge of Chancellor and declared that he will not be
functioning as Chancellor. Needless to say, one cannot relinquish a charge which he holds in an
ex-officio capacity unless he leaves his substantive post.
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These are very bizarre situations indeed. The Governor is a high constitutional authority. He
needs to function within the four walls of the Constitution and be a friend, philosopher and guide
to his government. The Constitution does not allow him to be a parallel government; nor does it
make him personally responsible for his actions as Governor. That such confrontations take
place only in Opposition-ruled States shows that political expediency has overtaken
constitutional propriety. Wading through the Constituent Assembly debates, one comes across
these wise words of Pandit Thakur Das Bhargava, a conscientious member of the Assembly:
“He (Governor) will be a man above party and he will look at the minister and government from a
detached stand point”. Detachment is the essence of India’s ancient culture. But Pandit Thakur
Das’s voice has ended up as a voice in the wilderness.
P.D.T. Achary is Former Secretary General, Lok Sabha
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CONTROL RATHER THAN PRIVACY
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

Clause 12 of the Personal Data Protection Bill, 2019 provides exemptions for the government
and government agencies and Clause 35 exempts government agencies from the entire Act
itself. | Photo Credit: Getty Images/iStockphoto
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In India, where the personal data of citizens are at the mercy of companies and government and
where is no privacy law, the Puttaswamy judgment and the Justice B.N. Srikrishna committee
report that led to the Personal Data Protection Bill of 2019 came as a ray of hope. But the Joint
Committee report on the Bill has failed to provide a robust draft legislation ensuring the privacy
of citizens. Instead, it has carved out an architecture for a surveillance state.
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Under the Constitution, fundamental rights are enforced against the state and its
instrumentalities and not against private bodies. The Puttaswamy judgment held that the right to
privacy is a fundamental right. However, the report has divided the digital world into two domains
— government and private — and is based on the presumption that the question of right to
privacy emerges only where operations and activities of private entities are concerned. Clause
12 of the Bill provides exemptions for the government and government agencies and Clause 35
exempts government agencies from the entire Act itself. Clause 12, which says personal data
can be processed without consent for the performance of any function of the state, is an
umbrella clause that does not specify which ministries or departments will be covered. Further,
the Bill says, “harm includes any observation or surveillance that is not reasonably expected by
the data principal”. This means if you install any software in your computer and the software
violates the principle of privacy and data get leaked, the complaint of the data principal will not
be legally tenable as the defence will be that ‘once you have installed the software, you should
have reasonably expected this level of surveillance’. The government can use these provisions
as a means of control and surveillance.
Data Protection Bill | Nation’s interest always trumps individual’s interest, says JPC chief

cr

If private entities can be given a transition time to comply with the Act, why should the same not
be extended to government entities? Why should they be given blanket exemption instead? The
Committee has failed to provide formidable firewalls to protect the privacy of individuals and has
also carved out a mechanism for government control over personal data. The provisions are
ultra vires of the judgment on privacy.
For compliance with the provisions of the Act, a data protection authority (DPA) has to be
appointed. The Bill elaborates on the functions and duties of the DPA. It is doubtful whether a
single authority will be able to discharge so many functions in an efficient manner. The terms
and conditions of appointment of the DPA also raise concerns. Unlike the Justice Srikrishna
committee report which provided for a judicial overlook in the appointments of the DPA, the Bill
entrusts the executive with the appointments. Although the report expanded the committee, the
power to appoint the panelists vests with the Central government. While ensuring the protection
of citizens’ fundamental right, it is necessary that the authority entrusted with the responsibility
should work independently. Clause 86 says, “Authority should be bound by the directions of the
Central Government under all cases and not just on questions of policy”. This makes the DPA
duty-bound to follow the orders of the government. This weakens its independence and gives
the government excessive control. Further, the appointment of the authority violates the principle
of federalism. There is internal data flow and the States are key stakeholders in the process.
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Even if the proposed central authority issues directions to allow processing of data on the
grounds of ‘public order’, it is important to note that ‘public order’ is an entry in the State List. If
the pith and substance of the legislation are related to the State, then it has to be monitored by
the State Data Protection Authority.
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One of the objectives of the Bill is to promote the digital economy. But by including non-personal
data within the ambit of the Bill, the Joint Committee has put a huge compliance burden on the
economy. This will hit the MSME sector and small businesses harder as technical processes
involving data-sharing are very expensive. The government-constituted panel headed by S.
Gopalkrishnan also opposed the idea of including non-personal data in the Bill. Mandatory data
localisation, it is estimated, will squeeze the economy by 0.7-1.7%. This may also invite similar
measures by other sovereign countries which will hamper smooth cross-border flow of data.
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The report has raised more questions than it has solved. In its present avatar, the Bill is more
about surveillance and control than privacy. At the time of passage of the Bill, loopholes must be
plugged so that India can have a robust data protection law.
Jaiveer Shergill is a Supreme Court lawyer and National Spokesperson, the Indian National
Congress
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SC QUESTIONS BENGAL, U.P. ON RATION FOR SEX
WORKERS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court on Monday pulled up States such as West Bengal and poll-bound Uttar
Pradesh for not filing affidavits on whether they are giving dry ration to sex workers, especially in
the light of the third wave of the pandemic.
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“This is serious... This is for their survival,” Justice L. Nageswara Rao addressed the West
Bengal government counsel.
The Uttar Pradesh government counsel said a meeting would be held on Monday on the issue.
He submitted that Aadhaar and voter ID cards were being distributed and 32,981 workers were
being given dry rations.
“We realise that your State is going to elections, but that does not mean you cannot file an
affidavit,” Justice Rao, who is heading the Bench comprising Justice B.R. Gavai, addressed the
Uttar Pradesh lawyer.
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Another State which has not filed an affidavit, Rajasthan, orally submitted that it had identified
12,713 sex workers with the help of NGOs and the State AIDS Control Society. It said the
process of providing ration cards to them without insisting on ID proof had started. The court
gave the States two weeks to file separate affidavits. Previously, the court had directed the
States and the Union Territories to immediately start the process of issuing voter ID, Aadhaar
and ration cards to sex workers across the country. It had declared that every person was
entitled to basic rights regardless of his or her vocation.
The court had also found that its directions a decade ago to provide sex workers with ration
cards was not complied with yet.
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A HURRIED AFFAIR
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments
of the Government

m

The process of reallocating employees of different categories to new local cadres that comprise
seven zones and two multi-zones that were created after the reorganisation of districts in
Telangana is turning out to be a controversial process. The employees are complaining that the
process, being done in a hurried manner, has long-term implications for them. The government
has initiated the process for reallocation three years after the Presidential Order — the
Telangana Public Employment (Organisation of Local Cadres and Regulation of Direct
Recruitment) Order — came into effect in 2018.
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A study of the Presidential Order indicates that emphasis has been laid on nativity. But the
government has drawn flak for considering seniority over nativity. The Presidential Order of
2018, which replaced the old one of 1975, elaborates on the measures that should be followed
for choosing local cadres. It says there should be “preference of the persons concerned for
allotment to any local cadre where feasible...”, whereas the Government Order of December 6,
2021, directs the heads of departments to prepare lists of all the allocable employees as per
seniority in each of the erstwhile local cadres for new local cadres. Close to two lakh employees,
other than those working in the Secretariat and in the offices of the heads of departments like
commissionerates/directorates, are likely to be affected by the reallocation process.
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Several employees were given posting on an ‘order to serve’ basis consequent to the creation of
33 new districts in place of the 10 that existed at the time of the bifurcation of united Andhra
Pradesh. There is no clarity on whether they will be allocated to the new local cadres based on
seniority or nativity. Moreover, transfer of the employees to the new cadres is also likely to affect
the local status of their children as they would be considered non-locals in the new districts.
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Most of the employees showed a preference for Hyderabad and districts like Ranga Reddy,
Medchal Malkajgiri and Vikarabad. Several have opted to work in urban centres like Karimnagar,
Khammam and Nizamabad if they fail to secure posting in the State capital or surrounding
areas. This will lead to a saturation of employees in these areas and will leave no scope for
recruitment in the near future as vacancies will arise only in the remote areas. Moreover,
reallocation of employees to different districts, zones, and multi-zones is tantamount to issuing
fresh appointment orders to them and not transfers, which would give them scope to return to
their native places at least at some point in the future.
“The preferences of employees are not being considered. Any appeal can be made only after
they join duty in the new posting. Where is the guarantee that the government will consider
employees’ pleas once they give their joining reports,” asked A. Padma Chary, honorary
chairman of the Telangana Udyogula Sangam. He requested the government to appoint a
political committee to hear the pleas of employees and resolve them before going ahead with
the reallocation process.
The Opposition parties have charged the government with harassing employees rather than
solving their issues. BJP State president Bandi Sanjay Kumar, who staged a protest in support
of the agitating employees, was arrested and sent to remand but was subsequently released.
Telangana Congress president A. Revanth Reddy has also expressed his displeasure at the
government and extended his support to the employees’ cause. It is over to the government
now.
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HATE SPEECH IN THE TIME OF FREE SPEECH
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

He is declaring and announcing something important. He is full of spirit, emotion, and clenching
his fist while shouting with the loudspeaker.
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The rising frequency of hate speech in India has not gone unnoticed. The Supreme Court has
agreed to hear a petition on the events organised by the Hindu Yuva Vahini in Delhi and by Yati
Narsinghanand in Haridwar on December 17 and 19, 2021, respectively, wherein calls to
violence were made against Muslims. But the laws dealing with hate speech are ineffective and
deficient. So, the Supreme Court has been asked to review hate speech laws and various High
Courts have been called upon to provide interpretation of ingredients of hate speech. The lack of
clear legislative guidance has meant that we are seeing discordant judicial outcomes.
Nevertheless, this growing incidence of hate speeches, especially those targeting minorities, in
combination with the judicial ambiguity has provided an opportunity to chart legislative reforms.
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Hate speech is neither defined in the Indian legal framework nor can it be easily reduced to a
standard definition due to the myriad forms it can take. Black’s Law Dictionary has defined it as
“speech that carries no meaning other than the expression of hatred for some group, such as a
particular race, especially in circumstances in which the communication is likely to provoke
violence.” Building on this, the Supreme Court, in Pravasi Bhalai Sangathan v. Union of India
(2014), described hate speech as “an effort to marginalise individuals based on their
membership in a group” and one that “seeks to delegitimise group members in the eyes of the
majority, reducing their social standing and acceptance within society.”
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Editorial | Striking fear: On Haridwar hate speech and legal action
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The current legislative set-up has several provisions to criminalise offences which can be
characterised as hate speech. The High Court of Karnataka, in Campaign Against Hate Speech
v. The State of Karnataka (2020), was of the opinion that the Indian Penal Code illegalises
speeches that are intended to promote enmity or prejudice the maintenance of harmony
between different classes. Specifically, sections of the IPC, such as 153A, which penalises
promotion of enmity between different groups; 153B, which punishes imputations, assertions
prejudicial to national integration; 505, which punishes rumours and news intended to promote
communal enmity, and 295A, which criminalises insults to the religious beliefs of a class by
words with deliberate or malicious intention, contribute to combating hate speeches. The
Supreme Court has upheld the view that the objective behind such provisions is to “check
fissiparous communal and separatist tendencies and secure fraternity so as to ensure the dignity
of the individual and the unity of the nation”.
The Supreme Court, in State of Karnataka v. Praveen Bhai Thogadia (2004), emphasised the
need to sustain communal harmony to ensure the welfare of the people. In the Pravasi Bhalai
Sangathan case, the Supreme Court underlined the impact hate speech can have on the
targeted group’s ability to respond and how it can be a stimulus to further attacks.
The Madras High Court has on several instances dealt with the issue of hate speech,
characterising it as small spark capable of merely lighting a lamp to destroying a forest. In G.
Thirumurugan Gandhi v. State (2019), the Madras High Court explained that hate speeches
cause discord between classes and that responsibility attached to free speech should not be
forgotten. Summing up these legal principles, in Amish Devgan v. Union of India (2020), the

Page 25
Supreme Court held that “hate speech has no redeeming or legitimate purpose other than
hatred towards a particular group”.
Is the freedom of speech absolute?
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Despite judicial guidance from the Amish Devgan case, uncertainty around interpretation of hate
speech has resulted in the adoption of varying standards. The Madras High Court, in Maridhas
v. State (2021), quashed an FIR alleging hate speech involving targeting of minorities by holding
that the ‘YouTuber’ is entitled to protection under Article 19(1)(a) of the Constitution and
distinguished this case from the application of the ‘Who? What? Where? test’ laid down in the
Amish Devgan case. Per contra, the Madras High Court, in the case of Fr. P. George Ponnaiah
v. Inspector of Police (2022), gave no relief to the petitioner by holding him to be a person of
influence. By doing so, the High Court has failed to appreciate that a YouTuber with more than 4
lakh subscribers and a periodic record of publishing motivated content would have more
influence than a priest with a limited audience from an isolated incident. It is trite that statements
made by ‘persons with influence’ having the mere likelihood of breach of peace have to be
construed to constitute hate speech.
Unfortunately, divergent decisions from constitutional courts expose the lack of established legal
standards in defining hate speech, especially those propagated via the digital medium.
Tackling hate speech
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The Law Commission of India, in its 267th report, recommended the insertion of two new
provisions to criminalise and punish the propagation of hate speech: Section 153C and Section
505A of IPC. Section 153C was drafted to cover an offence committed when any person uses
threatening words which are intended to cause fear, or commends hatred for the purpose of
inducing violence through words, spoken or written, visible representation or signs on the
grounds of race, caste, religion, sex, gender identity and other characteristics. Section 505A was
to include provisions penalising causing of fear, alarm, or provocation of violence. Furthermore,
the 189th Report of the Parliamentary Standing Committee on Home Affairs, in 2015,
recommended the incorporation of separate and specific provisions in the Information
Technology Act to deal with online hate speech. None of the recommendations have been acted
upon and this has partly given rise to ambiguity in construing hate speech by various
constitutional courts.

cr

Much of the existing penal provisions deal with hate speech belong to the pre-Internet era. The
need of the hour is specialised legislation that will govern hate speech propagated via the
Internet and, especially, social media. Reference can be drawn to the Australian federal law
called the Criminal Code Amendment Act, 2019, which imposes liability upon Internet service
providers if such persons are aware that any abhorrent violent material, which is defined to
include material that a reasonable man would regard as offensive, is accessible through the
service provided by them.
Editorial | Incorporating limits: On IPC and hate speech
Action commonly taken against modern-day hate speeches have a whack-a-mole effect wherein
the underlying objective of inciting communal disharmony or hatred, despite the detention of the
offender, survives through digital or social media platforms for eternity. Thus, taking cue from
best international standards, it is important that specific and durable legislative provisions that
combat hate speech, especially that which is propagated online and through social media, is
enacted by amending the IPC and the Information Technology Act. Ultimately, this would be
possible only when hate speech is recognised as a reasonable restriction to free speech.
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Manuraj Shunmugasundaram is Advocate, Madras High Court and Spokesperson, DMK. Inputs
for the article were provided by Thiyagarajan B.
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The emphasis on inclusion, equity and justice, and formal collaborations could make a mark in
India’s social sector
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HOW WILL THE FIVE STATE ELECTIONS INFLUENCE
NATIONAL POLITICS?
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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In the midst of the COVID-19 pandemic, Assembly elections are due in five States: Uttar
Pradesh, Uttarakhand, Punjab, Manipur and Goa. In a conversation moderated by Varghese
George, Yamini Aiyar and Manish Tiwari discuss the national implications of these Assembly
elections. Edited excerpts:
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Manish Tiwari: Incumbents are always on the defensive because people have high
expectations. Not only the general public, but party workers also become very ambitious and
also anxious. All the incumbent governments are facing a lot of challenges because they are
unable to fulfil not just the general public's expectations but also of the party cadre. In U.P.,
Brahmins are said to be unhappy with the BJP and now the OBC [Other Backward Classes]
leaders are also leaving in herds. In Punjab, the Congress removed Amarinder Singh
unceremoniously from chief ministership, and that has put a lot of strain on the party structure. In
Uttrakhand, the BJP, which changed its leadership twice, faces similar challenges. In Goa too, if
we look at MLAs and party leaders leaving the BJP, it appears that the ship is going to sink. The
Congress has an uphill task and the BJP has the maximum stability only in Manipur.
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How will the five State elections influence national politics? | The Hindu Parley podcast
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Yamini Aiyar: This is the million-dollar question that is linked to your previous question on
incumbents. These questions confront the incumbents. There is economic distress as a
consequence of COVID-19. The farm laws exposed how we think about the challenge of
agrarian reforms, the role of the farmer, the farmers’ political capacity to mobilise in some ways.
The farm laws and the agitation brought the farmer to the centre of the political debate. And this
creates its own challenges for the incumbents. In U.P., the BJP has a ‘double engine’ growth
narrative. There is a distinction that the voter is increasingly making between national elections
and State elections and that is very sharp in U.P. The Congress in Punjab is in a better position
to handle the farm question, but it has not articulated an alternative. Are there alternative
narratives to the options available for agricultural reforms? We are walking into an election with
significant fault-lines in society, economy and politics. I think a lot will depend on the extent to
which political parties are able to provide voters with alternatives.
Yamini Aiyar: Oh, I think you're absolutely you've hit the nail on the head. Despite the voters
coming out to vote against the backdrop of ignificant challenges that they are confronting, they
are going to be confronting an election campaign and potentially even making electoral
decisions on the back of wn emotive campaign. I think of this ve an ideological election. After all,
U.P. in particular is the site of much of the ideological contestation that India has experienced,
and it's continuing to unfold and unravel in many different ways. Anhe economic challenges, the
issues of policy, aselfare are thl going to be part an the election narrative. These are at the heart
of the debates that we are having as a nation and are therefore naturally going to shape how the
voter is going to choose to vote. What I do want to emphasise also is that, in many State
elections, and we've seen this template play out, especially after 2019, State-level Opposition
parties have soound a template that works at the State levelfo that effectively manages to, in
some senses, blunt the the overall sotional popularity of the BJP. And that template is very much
about local issues, local governance and regional identity rather than an articulation of an
alternative ideological narrative to what the BJP is presenting. And to my mind, that is ultimately
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at the heart of the challenge. Is the Arposition going to be able to present a viable, logical
alternative?

m

Manish Tiwari: The Hindutva card has been successful for a long time. But this time, it is going
to be a test for Hindutva. The BJP has got such a majority after a long time on the plank of
Hindutva, which it doesn’t hesitate to showcase. Look at the Kashi project, that is how they are
playing the Hindu card. Now, the question is, how long or how far will it work. Swami Prasad
Maurya defected from the BJP. This is a kind of test case. The BJP has been claiming to be a
party of the OBCs — now, managing the OBC claim and Hindutva together appears to be
difficult. Swami Prasad Maurya claimed, while leaving the party, that he helped the BJP come
back from its 14-year vanvaas. If the OBCs stop subscribing to Hindutva, it will very difficult for
the party to remain in power in most of the places.
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The dystopic reality of a Hindutva state

Manish Tiwari: The challenge had already become apparent when Shivraj Singh did not win the
majority in Madhya Pradesh. In Bihar, the BJP’s win was marginal. The national leadership of
the BJP claims to have more support of the OBCs but the fact is that the BJP’s regional
leadership is not so and this is the reason that the BJP is facing a serious challenge of keeping
the OBC base intact in the name of Hindutva.
The Hindu vote, an emerging ethnocracy

IA

To bring together all the OBCs in the name of Hindutva does not always work because
ultimately, society is much more diverse and segregated. The kind of exodus that the BJP is
seeing in U.P., if it continues, it will spiral in other States too.
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Manish Tiwari: Dalits as a category is also not monolithic. A large section of non-Jatav Dalits in
U.P. were already voting for the BJP. Now, the young among the Dalit supporters of the BSP are
looking for political options. They aren't going to vote for the BSP when it's not a winnable
option. My take is that the BSP, this time, would come down to a single digit in vote percentage
in U.P.
Mayawati’s strange inertia
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In Punjab, by picking Charanjit Singh Channi as the first Dalit Chief Minister of Punjab, the
Congress is not just addressing a large section of Punjab population of Dalits but also their
counterparts in different States. I have been speaking to a lot of them. Many are happy
supporting the Congress even though they know that the Congress will not win.
Yamini Aiyar: There’s no doubt that AAP has energy around it, and in Punjab in particular. AAP
is certainly seen as a significant political opposition to the Congress. And it has been able to
keep that momentum going. The AAP has also been able to build on what it did in Delhi, of
governance and welfare that is local and responsive to voter demands. But it doesn't add up to
an effective challenge to the BJP at the national level. The BJP has very effectively been able to
bundle in elements of what have been part and parcel of Indian elections and the voter-politician
compact, particularly welfare and aspects of governance (along with its ideology). And you will
see pockets of good governance and significant pockets of weak governance across the
country. A national-level challenge to the BJP doesn't exist, which the governance narrative, the
welfare narrative is not collectively able to articulate effectively.
Kejriwal comes out with AAP’s ‘Punjab Model’, promises justice in sacrilege cases
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Yamini Aiyar: Elections are always a test of democracy. Even though the Indian voter stands
up to this test effectively by coming out in great enthusiasm and casting her vote, politicians
never come out with flying colors. We have long struggled with challenges of campaign finance
and the quality of campaign. In the last few years, the challenges have been exacerbated
because of the combination of centralisation of financing, the role of the media, and the ability of
money and media to come together. And the weakness of institutions in ensuring fairness and
equity and following rules have all come to further undermine the sanctity of the electoral
process, even though the voter is coming out now in even more enthusiasm than the past to
cast her vote. I think what is going to be particularly unique about this election is, in many ways
similar to the elections of April and May last year, the voter is going to be asked to cast their vote
against the backdrop of a raging pandemic.
The democratic backsliding of India
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Manish Tiwari: It definitely looks like it but the reality is not always what it looks like. We were
all doubting whether the elections would be held or the government would impose presidential
rule in the States for a few months in the name of COVID-19, but the Election Commission
announced the elections. It has announced a lot of restrictions regarding rallies and
campaigning. Yes, the ruling party has the advantage in the form of a largely favourable media,
but ultimately the people of the country have their own minds. Even today, there are so many
checks and controls.

IA

Yamini Aiyar is Chief Executive, Centre for Policy Research, New Delhi; Manish Tiwari is
Director, Institute for Governance, Policies and Politics, New Delhi
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SC VERDICTS HAVE FLAGGED THE THREAT OF HATE
SPEECH
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

People in Dehradun protesting against the hate speeches made at Haridwar.
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The seeming delay in taking criminal action against the perpetrators of hate speeches in
Haridwar and Delhi is despite the Supreme Court’s judgments that hate speech is an attack on
dignity in the “matter of thought, expression, belief, faith and worship” and threatens the unity of
the nation as a whole.
“The unity and integrity of the nation cannot be overlooked and slighted, as the acts that
promote or are likely to promote divisiveness, alienation and schematism do directly and
indirectly impinge on the diversity and pluralism, and when they are with the objective and intent
to cause public disorder or to demean dignity of the targeted groups, they have to be dealt with
as per law,” the Supreme Court observed in its December 7, 2020 judgment in the Amish
Devgan case.
Intent of Preamble
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The court reminded the government that the Preamble to the Constitution consciously puts
together fraternity, assuring dignity of the individual, and the unity and integrity of the nation.
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It said the dignity of the individual and unity and integrity of the nation are linked, one in the form
of rights of individuals and other in the form of individuals’ obligation to others to ensure unity
and integrity of the nation.
Hate speech not only “insidiously weaken virtue and superiority of diversity, but cuts back and
lead to demands, depending on the context and occasion, for suppression of freedom to express
and speak on the ground of reasonableness”.
By issuing threats upon the liberty and freedom of others, the Supreme Court said, orators of
hate challenge the unity and integrity of the nation.
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Wider acceptance

In the Sabarimala judgment, Justice D.Y. Chandrachud noted that “religious beliefs and faiths
ensure wider acceptance of human dignity and liberty, but when conflict arises between the two,
the quest for human dignity, liberty and equality must prevail”.
Justice Sanjiv Khanna, in the Amish Devgan case, defines “dignity” as the “basic entitlement as
a member of a society in good standing, his status as a social equal and as bearer of human
rights and constitutional entitlements”.
Participatory equality in inter-personal relationships among citizens, and between the State and
the citizens fosters “self worth”, he added.
Loss of dignity
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“Loss of dignity and self-worth of the targeted group members contributes to disharmony
amongst groups, erodes tolerance and open-mindedness which are a must for multi-cultural
society committed to the idea of equality. It affects an individual as a member of a group,”
Justice Khanna wrote.
Dignity is a part of the individual rights that form the fundamental fulcrum of collective harmony
and interest of a society, the court said in its judgment in the Charu Khurana case.
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NO PERSON CAN BE FORCED TO GET VACCINATED
AGAINST THEIR WISHES: CENTRE TO SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Union health ministry do not envisage forcible vaccination without obtaining the consent of an
individual.
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The Centre has told the Supreme Court that COVID-19 inoculation guidelines issued by the
Union health ministry do not envisage forcible vaccination without obtaining the consent of an
individual.
On the issue of exempting persons with disabilities from producing vaccination certificates, the
Centre told the apex court that it has not issued any SOP that makes it mandatory to carry the
vaccination certificate for any purpose.
The Centre said this in its affidavit filed in response to a plea by NGO Evara Foundation seeking
door-to-door, priority COVID-19 vaccination for persons with disabilities.
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"It is submitted that the direction and guidelines released by Government of India and Ministry of
Health and Family Welfare do not envisage any forcible vaccination without obtaining consent of
the concerned individual.
"It is submitted that vaccination for COVID-19 is of larger public interest in view of the ongoing
pandemic situation," the affidavit filed by the Union health ministry said.
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The ministry said that "it is duly advised, advertised and communicated through various print
and social media platforms that all citizens should get vaccinated and systems and processes
have been designed to facilitate the same."
"However, no person can be forced to be vaccinated against their wishes," it said.
This story has been published from a wire agency feed without modifications to the text. Only
the headline has been changed.
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SUPREME COURT UPHOLDS DECISION TO WIND UP
DEVAS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court on Monday upheld a National Company Law Tribunal (NCLT) decision to
wind up Devas (Digitally Enhanced Video and Audio Services), once touted as a move to
revolutionise digital media and broadcasting services via satellite but ended up as a case of
fraud and corruption under CBI investigation. It noted that what started out as ‘DEVAS’ (gods)
“ultimately turned out to be ‘ASURAS’ [demons]”.

S.
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“If the seeds of the commercial relationship between Antrix [commercial arm of the Indian Space
Research Organisation (ISRO)] and Devas were a product of fraud perpetrated by Devas, every
part of the plant that grew out of those seeds, such as the agreement, the disputes, arbitral
awards, etc., are all infected with the poison of fraud. A product of fraud is in conflict with the
public policy of any country, including India. The basic notions of morality and justice are always
in conflict with fraud,” Justice V. Ramasubramanian, who authored the judgment for a Bench led
by Justice Hemant Gupta, wrote.
Antrix’s petition

ac
k

IA

The NCLT’s direction in May last to wind up Devas came on a petition filed by Antrix, which had
argued that its agreement with Devas spoke about three components, namely, DEVAS2
Technology, DEVAS services and DEVAS device, none of which existed either on the date of
formation of Devas or on the date of execution of the agreement or on the date of termination of
the agreement and not even on the date of winding up the company. Antrix had accused Devas
of violation of the SATCOM policy, manipulation of minutes of meetings and of the “shocking
nature” of the financial fraud involved.
Not only the Devas management, officials of Antrix as well as the officials of the Department of
Space are facing prosecution for fraud, criminal conspiracy and offences under the Indian Penal
Code and the Prevention of Money Laundering Act.
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“We do not know if the action of Antrix in seeking the winding up of Devas may send a wrong
message to the community of investors, but allowing Devas and its shareholders to reap the
benefits of their fraudulent action, may nevertheless send another wrong message, namely that
by adopting fraudulent means and by bringing into India an investment of Rs. 579 crore, the 133
investors can hope to get tens of thousands of crores of rupees, even after siphoning off Rs. 488
crore,” Justice Ramasubramanian observed.
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A MANDATE FOR GOVERNORS: ON NEET EXEMPTION
BILL
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these

Banwarilal Purohit. File

S.
co

m

The demand to constitutionally mandate Governors to act within a time frame on files including
legislations sent to Raj Bhavan by an elected government is being given a consistent push by
Tamil Nadu in recent months. Flagging the issue at the 82nd All India Presiding Officers
Conference in Shimla last November, Legislative Assembly Speaker M. Appavu, pointed out that
Governors sometimes sit on Bills without giving assent or returning it “for an indefinite period”.
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The underlying context was clear. The ruling DMK has been unable to fulfil its electoral promise
of abolishing NEET. The T.N. Admission to Undergraduate Medical Degree Courses Bill,
adopted by the Assembly in September 2021 to dispense with NEET and facilitate admissions
based on Plus Two marks, remains under the consideration of Governor R.N. Ravi. As NEET
comes under the Centre’s purview, it is required that the Governor forward the Bill for
Presidential assent. This delay has upset Chief Minister M.K. Stalin, who has argued that it was
the basic principle of a democracy that when the Assembly invoked its right and enacted a law,
the Governor “should respect it and give it his approval”. Governors, though heads of the State
Executive, are appointed by the Union Government. “Therefore, when they stall the assent to a
Bill, they are virtually overruling the will of the people of the State,” Mr. Appavu said. He called
for setting a “binding time frame” within which Bills must receive assent, be returned, or reserved
for the consideration of the President by the Governors.
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The issue echoed in the Rajya Sabha last month when DMK MP P. Wilson called for amending
the Constitution to fix time limits for Governors to act on Bills. He said it should be inferred that
the Constitution places a “fiduciary duty” on the Governor “to act within a reasonable time
frame”. Undue delay in performance of constitutional functions is ex-facie unconstitutional. “The
Governor ultimately owes a responsibility to the people on whose behalf, and for whose welfare,
the Legislatures, which carry the people’s mandate, enact laws.”
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The NEET exemption Bill being held up is not an isolated one. The previous AIADMK
government, despite being a BJP ally, could not get then Governor Banwarlilal Purohit to do its
bidding. For nearly 45 days, he did not grant assent to a 2020 Bill providing for 7.5% horizontal
reservation for NEET-qualified government school students in medical colleges. Pushed to a
corner by the DMK, the erstwhile Edappadi K. Palaniswami government hastily took the
executive route to issue a G.O. giving effect to its decision. Mr. Purohit granted assent to the Bill
the next day but justified the delay saying he was awaiting the Solicitor General’s opinion.
Curiously, Mr. Purohit did not adopt the same legal yardstick for another legislation of a sensitive
nature. He almost instantly granted assent to a Bill providing for 10.5% internal reservation for
Vanniakula Kshatriyas within the quota for the MBCs, which was adopted by the House hours
before the Election Commission notified the Assembly election schedule. The quota has been
quashed by the Madras High Court and is under appeal before the Supreme Court. A related
aspect of this conundrum flagged by Mr. Appavu is of significance. If the President withholds the
assent and returns any Bill, should he not give reasons, Mr. Appavu asked. This would enable
the Assembly to enact another Bill, correcting the shortcomings. In 2017, the President had
withheld consent for two NEET exemption Bills passed by the Assembly, the reasons for which
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remain unknown. There is a need to take T.N.’s demand forward to ensure Governors and
Presidents act on legislative actions.
sureshkumar.d@thehindu.co.in
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A new form of ‘Gandhian’ democratic socialism powered by cooperative economic enterprises is
required
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GOVT TO USE SC ORDER TO COUNTER DEVAS’
ARBITRATION CASES ABROAD
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Move comes day after the Supreme Court upheld earlier orders by tribunals to wind up Devas
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NEW DELHI : Finance minister Nirmala Sitharaman said on Tuesday the Narendra Modi
administration would contest multiple arbitration awards won by shareholders of Devas
Multimedia Pvt. Ltd over a cancelled contract on the strength of the Supreme Court’s validation
of the fraud charges against the company.
A day after the apex court upheld the earlier orders of the National Company Law Tribunal
(NCLT) and its appellate tribunal to wind up Devas, the Bangalore-based company, which had
partnered with state-owned Antrix Corp. to offer broadband wireless services, the minister said
that the government would fight till the end. The apex court on Monday held Devas’ appeal
against the liquidation order unsustainable.
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Sitharaman explained that the government would defend the cancellation of the satellite capacity
lease deal in 2011, relying on the Supreme Court decision. India is now fighting legal battles with
Devas’ overseas shareholders over enforcement of the arbitration awards the latter have won
under India’s bilateral investment protection deals with some nations, as damages for the
cancelled deal.
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Three Mauritius-based shareholders of Devas—Devas (Mauritius) Ltd, Telcom Devas Mauritius
Ltd and Devas Employees Mauritius Pvt. Ltd—had earlier this year won orders from a Canadian
court to seize some amounts collected by the International Air Transport Association (IATA) on
behalf of the Airport Authority of India (AAI) and Air India (AI). The two public sector entities
were targeted as proxies for the government of India.
“Loss shall not be borne by the Government of India. This is Prime Minister Modi’s government.
We shall fight it till the last," Sitharaman told reporters.
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In response to a query on whether the Supreme Court of India’s finding of alleged fraud will be
adequate ground for international courts to undo the arbitration awards won by the company, the
minister said that other nations would not be in a position to ignore the Supreme Court order.
“We will take all these facts before the courts because no country which respects the rule of law
will ignore these facts," she said.
An email sent to an external spokesperson for Devas’ shareholders on Tuesday remained
unanswered.
Meanwhile, the liquidation proceedings of Devas are underway. An official liquidator has already
been appointed. Also, the government intends to invoke the Insolvency and Bankruptcy Code
(IBC) provisions to recover any loss, if at all, suffered by the government from the personal
assets of the persons named by investigating agencies. IBC allows liquidators and resolution
professionals to review the past conduct of the management and shareholders within a certain
period and recover from their personal assets any losses suffered by the stakeholders due to
their actions in certain cases.
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“The liquidator will take stock of the situation and take a call on recovery from the personal
assets of the persons already named in the first information report," said an official informed
about discussions in the government. These individuals have unlimited liability, the official said
on condition of anonymity.
International arbitrations were triggered in this case after the cancellation of the Devas-Antrix
satellite capacity leasing deal in 2011 by Antrix, citing “force majeure." Devas signed the deal to
offer mobile multimedia and broadband wireless services in India.
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In 2015, the three Mauritius based Devas shareholders had won $562.5 million in damages plus
18% annual interest in arbitration. In October 2020, they also secured an arbitration award of
$111 million-plus interest, as compensation for the expropriation of 40% of interests in the
satellite/terrestrial communications business owned by Devas, according to the information
given by the three entities.
Never miss a story! Stay connected and informed with Mint. Download our App Now!!
Log in to our website to save your bookmarks. It'll just take a moment.

Oops! Looks like you have exceeded the limit to bookmark the image. Remove some to
bookmark this image.
Your session has expired, please login again.

IA

You are now subscribed to our newsletters. In case you can’t find any email from our side,
please check the spam folder.
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SASHI KUMAR MOVES SC ON HATE SPEECH
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

Senior journalist Sashi Kumar has approached the Supreme Court contending that a “statesponsored political agenda” may be at work behind hate speeches such as the one made in
Haridwar, which is not an “isolated incident”.
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“In the instant case, the speech cannot be identified as an in isolated incident. It is the pattern of
making use of state machinery to actively promote hatred and potentially incite violence against
the members of the Muslim community,” he argued. Mr. Kumar said that such communal
incitements were followed by a “notable silence” from the law enforcement agencies, who did
not “effectively” use the tools of law to stop hate.
“The pattern of such incitement and advocacy is also coupled with the notable silence of the
state machinery to use tools at its disposal to effectively curtail them. There is a state-sponsored
political agenda behind such activities,” Mr. Kumar, represented by advocates Kaleeswaram
Raj, Thulasi K. Raj and Mohammed Sadique T.A., argued.
S.R. Bommai case
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Mr. Kumar drew the court’s attention to its judgment in the S.R. Bommai case, which cautioned
the state against remaining mute in the face of actions that offend secularism.
The judgment had made it clear that the Constitution prohibited the establishment of a theocratic
state.
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“It prevents the state from either identifying itself with or favouring any particular religions or
religious sect or denomination. The state is enjoined to accord equal treatment to all religions
and religious sects and denominations... By refusing to take cognisance of a call for genocide or
incitement of violence against Muslims, the state is moving away from its secular foundation,” he
submitted.
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STATES WEIGH OPTIONS ON IAS CADRE RULE
CHANGES
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their
Role in Democracy
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The States have been given time till January 25 to respond. A senior government official said if
the States did not respond, the Ministry would send reminders and then notify the rules by
publishing it in the Gazette of India.
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West Bengal Chief Minister Mamata Banerjee has written to Prime Minister Narendra Modi that
the proposed amendment is against the “spirit of cooperative federalism” and the “amendment
unilaterally mandates the State government to make such a number of officers available for
deputation as prescribed under [the] Central Deputation Reserve.”
Last year, the DoPT had directed West Bengal Chief Secretary Alapan Bandyopadhyay to report
to its office hours after Ms. Banerjee allegedly skipped a review meeting on Cyclone Yaas with
Mr. Modi. The 1987-batch IAS officer had never been on Central deputation and was to
superannuate on May 31. He is now fighting a case against the Centre.
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‘No State control’
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Kerala’s Law Minister P. Rajeeve, said the government would oppose the Centre’s proposal to
amend the IAS (Cadre) rules “if it infringed on the cardinal principle of federalism”. He told The
Hindu that the LDF government was yet to weigh the issue. Mr. Rajeeve said the administration
would examine whether the proposed amendment was a bid to subvert the State’s authority
guaranteed by the Constitution. It would oppose any proposal to concentrate all executive power
in the Central government. “The government will study the matter and develop a calibrated
response soon,” the Minister said.

Kerala Chief Minister Pinarayi Vijayan had recently backed his Tamil Nadu counterpart M.K.
Stalin’s strong opposition to the draft Indian Ports Bill. Kerala and Tamil Nadu felt the Bill
weakened the State’s control over ports and harbours.
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Congress leader and former Home Minister Ramesh Chennithala said the proposed amendment
would enfeeble the State’s political control over the bureaucracy. He said it would hobble
effective governance and create avoidable legal and administrative disputes. Moreover, the
Centre could weaponise the bureaucracy against an elected State government.
Sources in the Maharashtra CMO said the government would be sending a letter opposing the
proposed amendment. However, no official word was given on the content and grounds on
which the amendment would be opposed. When contacted, Maharashtra Chief Secretary
Debashish Chakraborty said he was not aware of any letter and the department concerned was
the General Administration Department for the same, headed by Chief Minister Uddhav
Thackeray.
A senior IAS officer in Telangana said, “This is yet another move to take away the control of the
State. This will give scope for unwarranted developments.”
The official said the Centre was encroaching upon every aspect of the States’ functioning and
trying to remove the strengths of the States.
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Four amendments are proposed to Rule 6. One of the major changes proposed is if the State
government delays posting a State cadre officer to the Centre and does not give effect to the
Central government’s decision within the specified time, “the officer shall stand relieved from
cadre from the date as may be specified by the Central government.” Presently, officers have to
get a no-objection clearance from the State government for Central deputation.
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The other change proposed is the Centre will decide the actual number of officers to be deputed
in consultation with the State and the latter should make eligible the names of such officers.
According to existing norms, States have to depute the All India Servicesofficers, including the
IPS officers, to the Central government offices and at any point it cannot be more than 40% of
the total cadre strength.
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The third proposed amendment says that in case of any disagreement between the Centre and
the State, the matter shall be decided by the Central government and the State shall give effect
to the decision of the Centre “within a specified time.”
The fourth change proposed is that in specific situation where services of cadre officers are
required by the Central government in “public interest” the State shall give effect to its decisions
within a specified time.
(With inputs from
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State bureaus)
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DEMOCRATISE AND EMPOWER CITY GOVERNMENTS
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations
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The Reserve Bank of India (RBI) in a report, “State Finances, Study of Budgets of 2021-22”,
released in November 2021, wrote: “With the third-tier governments in India playing a frontline
role in combating the pandemic by implementing containment strategies, healthcare,... their
finances have come under severe strain, forcing them to cut down expenditures and mobilise
funding from various sources.”

Make departments smart, first
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The RBI further commented that the functional autonomy of civic bodies must increase and their
governance structure strengthened. This could happen by ‘empowering them financially through
higher resource availability’.

It is interesting that the RBI did echo the recommendations of the 15th Finance Commission
report on local bodies that emphasised city governance structures and financial empowerment.
The addition in the RBI report is from the praxis and the objective reality from during the novel
coronavirus pandemic — which continues even now.
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However, there is only partial truth in the report. The emphasis is on resource availability, but
how this will happen is not highlighted. At the most, it speaks only about generating more
resources at the local level.
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While correctly identifying the role of the city governments in meeting the challenges the
pandemic has thrown up, the report also points to the draining of resources. An RBI survey of
221 municipal corporations (2020-21) revealed that more than 70% saw a decline in revenues;
in contrast, their expenditure rose by almost 71.2%.
A case for down-to-earth governance
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The RBI report also highlights the limited coverage of property tax and its failure in shoring up
municipal corporation revenues. Organisation for Economic Co-operation and Development
(OECD) data show that India has the lowest property tax collection rate in the world — i.e.,
property tax to GDP ratio. But this explains only one part of the story.
During the pandemic, while leaders from the Prime Minister to Chief Ministers to District
Magistrate were seen taking a call on disaster mitigation strategies, city mayors were found
missing. Why? Because under the disaster management plan of action, cities are at the forefront
to fight the pandemic; however, the elected leadership finds no place in them. It is not just in
disaster mitigation. The old approach of treating cities as adjuncts of State governments
continues to dominate the policy paradigm.
The general approach towards urban empowerment has remained piecemeal in India. Urban
development is a state subject, which is more linked to political and democratic movements in
States. The first intervention to understand ‘the urban’ (though there are references in the Five
Year plans) and plan with a pan-Indian vision took place in the 1980s when the National
Commission On Urbanisation was formed with Charles Correa as its chairperson.
Comment | Enabling people to govern themselves
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Another important intervention was in the first half of the 1990s with the Constitution 73rd and
74th Amendments. The latter refers to urban reforms — empowering urban local bodies to
perform 18 functions listed in the 12th Schedule. But this was also the period of neo-liberal
reforms, so the generation of own resources and a slow withdrawal of the state could be
witnessed.
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Though the democratic transfer of 18 subjects was an important element, and necessary, there
was, however, no mention of financial empowerment. It was linked more to the idea of
“competitive cites” to attract investments in the urban centres by making their structures and
land laws flexible. We now know that not much investment has happened, and cities have not
really been able to enhance their financial capabilities.
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The only exception to the rule has been the people’s plan model of Kerala where 40% of the
State’s plan budget was for local bodies (directly) with a transfer of important subjects such as
planning, etc. This paved the way for a new dimension to urban governance.
The RBI report has been right in highlighting that functional autonomy of city governments must
be allowed. But this should happen with three F’s: the transfer of ‘functions, finances and
functionaries’ to city governments. Without these, functional autonomy would be empty rhetoric.
There are nearly 5,000 statutory towns and an equal number of census towns in India. Nearly
35% of the population lives in urban centres. And, nearly two-thirds of the country’s GDP stems
from cities and almost 90% of government revenue flows from urban centres.
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Building trust in governance
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Before value added tax and other centralised taxation systems, one of the major earnings of
cities used to be from octroi. In fact, Pimpri-Chinchwad and Pune are examples of two very high
revenue-earning municipalities dependent on octroi, as both cities have strong bases of
industrial production. But this source of revenue collection was taken away by the State and the
central governments. Instead, finance commissions recommended grants to urban local bodies
based on a formula of demographic profile. Previously, while almost 55% of the total revenue
expenditure of urban centres was met by octroi (e.g., Shimla), now, the grant covers only 15% of
expenditure. In such a situation, it is difficult for the towns to sustain their ability to perform their
bare minimum functions, especially with the latest Pay Commission recommendations.
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This has resulted in a vicious circle of burdening people more with taxes and further
privatisation/outsourcing of the services of the municipalities. This is a pan-India phenomenon
and the grading of cities and urban policies are linked to this.
Now with Goods and Services Tax, the ability to tax has been ‘completely robbed’; cities find
themselves in a worse state than States.
Let the grassroots breathe
The often-cited example is how cities in the Scandinavian countries manage their functions well
— from city planning to mobility to waste management. But the truth is that a chunk of the
income-tax from citizens is given to city governments. Imagine cities such as large urban
agglomerates in India getting a percentage of income tax for managing the affairs of urban
places. It would be phenomenal!
A committee formed under the United Progressive Alliance (under the Ministry of Housing and
Urban Development to review the 74th constitutional amendment), recommended that 10% of
income-tax collected from the cities was to be given back to them as a direct revenue grant from
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the central government. Alas, it was never taken into consideration.
Stronger at the grassroots
What needs to be done? Cities must be treated as important centres of governance, where
democratic decentralisation can bring in amazing results (as seen in Kerala). There will be
transparency and adequate participation of the people.

m

Second, cities should not be considered as entrepreneurship spaces where the sole driving
force is to make them competitive to attract investments. We have seen how fallacious this
argument is. They must be considered as spaces for planned development by giving adequate
attention to resources.
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Our cities are hardly prepared for the impact of climate change; nor do they have adaptive
strategies. The resources required for quantitative and qualitative data must be immediately
provided to the cities to ensure a disaster risk reduction plan keeping vulnerable communities in
mind.
Fourth, a piecemeal approach such as the concept of ‘smart cities’ must be shunned altogether.
This approach further widens the gap between different sets of people. Rather, the grants from
the Centre must be enhanced and cities asked to draw up their plans themselves based on
priority seeking from city residents. Cities are people, as they say, and people must be a part of
the decision-making process.
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Also read | Local governance in limelight
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Fifth, leadership in the cities must be elected for a term of five years. In some cities, the term of
the mayor is for a year! Likewise, the third F, i.e., functionaries, must be transferred to the cities
with a permanent cadre.
Thus, in this exercise by the RBI, the good part is that there has least been a mention of cities,
with local bodies as important centres of governance.
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Tikender Singh Panwar is a former directly elected Deputy Mayor of Shimla and an urban
practitioner. He is also a senior Fellow with the Impact and Policy Research Institute (IMPRI),
Delhi
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ASSEMBLY POLLS 2022: WHAT IS E-EPIC VOTER
CARD? FEATURES, BENEFITS, OTHER DETAILS
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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Apart from being identity proof while casting votes, a voter card is undoubtedly one of the most
authentic address proof that we keep in our pocket. Of late, the Election Commission of India
has started issuing the same in digital format as 'e-EPIC' or Electronic Electoral Photo Identity
Card.

Here is all that you need e-EPIC
What is e-EPIC?
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Speaking of its advantages, the document is non-editable and hence, cannot be tampered with.
The PDF version that can be saved on our phone is valid both as an identity and address proof.

e-EPIC is a secure portable document format (PDF) version of the EPIC which can be
downloaded on mobile or in a self-printable form on the computer. A voter can thus store the
card on his/her mobile, upload it as a PDF on Digi locker or print it and self-laminate it.
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How can I download e-EPIC?

You can download e-EPIC from http://voterportal.eci.gov.in/ or https://nvsp.in/ by following the
steps below:
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What is required for eKYC?

It requires mobile phone/Tab with Camera or Laptop/Desktop with webcam.
Who is eligible for e-EPIC?
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All general Voters who have valid EPIC numbers can also apply for e-EPIC. Apart from that, all
new electors registered during special summary revision 2021 and whose mobile number
provided while applying is unique will get an SMS and may download e-EPIC between 25th Jan
to 31st Jan 2021.
Other General electors may download e-EPIC from 1st Feb 2021 onwards.
Never miss a story! Stay connected and informed with Mint. Download our App Now!!
Log in to our website to save your bookmarks. It'll just take a moment.
Oops! Looks like you have exceeded the limit to bookmark the image. Remove some to
bookmark this image.
Your session has expired, please login again.
You are now subscribed to our newsletters. In case you can’t find any email from our side,
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SC UPHOLDS OBC QUOTA IN NEET ADMISSIONS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The apex court held it was the Centre’s prerogative to provide reservation in All India Quota
(AIQ) seats. Granting reservation in the AIQ seats was a policy decision of the government,
though subject to the contours of judicial review. similar to every reservation policy; .
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Justice Chandrachud said the power of the government to provide reservations under Article 15
(4) and (5) of the Constitution is not an “exception” to Article 15 (1), which enshrines the
mandate that “the State shall not discriminate against any citizen on grounds only of religion,
race, caste, sex, place of birth or any of them”.
The court held that the power of the government to craft reservation for the OBC amplified the
principle of “substantive equality” manifested through Article 15 (1).
Parliament support

IA

The Parliament had backed the cause by enacting the Central Educational Institutions
(Reservation in Admission) Act 2006 to enable 15% reservation for Scheduled Castes, 7.5% for
the Scheduled Tribes, and 27% for the OBC category. The Constitution Bench in Ashoka Kumar
Thakur v. Union of India had also upheld the constitutional validity of 27% reservation for the
OBC category provided under the 2006 Act.
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“Though the Act of 2006 would not be applicable to the seats earmarked for AIQ in State-run
institutions since it would not fall within the definition of a Central educational institution under
the Act, the Union, in view of Article 15(5), has the power to provide reservations for OBCs in the
AIQ seats. It is not tenable for the States to provide reservation in the AIQ seats since these
seats have been ‘surrendered‘ to the Centre,” Justice Chandrachud noted.
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The judgment was based on petitions filed by doctors in August 2021 against a July 29, 2021,
notification issued by the Directorate General of Health Services of the Ministry of Health
implementing 27% and 10% reservation for OBC and Economically Weaker Sections (EWS),
respectively, while filling up 15% undergraduate and 50% postgraduate AIQ seats under NEET.
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DROP THE IAS CADRE RULES AMENDMENTS
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their
Role in Democracy
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It was Sardar Patel who had championed the creation of the Indian Administrative Service (IAS)
and the Indian Police Service (IPS) as “All India Services” (AIS) whose members would be
recruited and appointed by the Centre and allotted to various States, and who could serve both
under the State and the Centre. He considered the AIS essential to knit the administrative
framework of a vast and diverse country into an integrated whole and to provide a connecting
link between implementation at the field level and policymaking at the top. Speaking to the
Constituent Assembly on October 10, 1949, Patel said, “The Union will go, you will not have a
united India if you have not a good All India Service which has the independence to speak out its
mind, which has a sense of security....”
AIS officers are made available for central deputation through a consultative process involving
the Centre, the States and the officers concerned. In the past, certain healthy conventions were
generally followed. No officer was sent on central deputation against his/her own will. Every
year, the States would prepare an “offer list” of officers who had opted for central deputation
without arbitrarily withholding any names. The Centre would choose officers only from among
those “on offer” from the States. The States would relieve the officers picked up by the Centre at
the earliest.

IA

Fall in deputations to Centre in 2021
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Unfortunately, both the Centre and the States have at times flouted these healthy conventions
for political considerations. In July 2001, the Centre unilaterally “placed at its disposal” the
services of three IPS officers of Tamil Nadu cadre. In December 2020, the Centre did the same
in respect of three IPS officers of West Bengal cadre. In May 2021, the Centre unilaterally
issued orders for the central deputation of the Chief Secretary of West Bengal just before his last
day in service. In all these cases, the States concerned refused to relieve the officers.
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Some States used to vindictively withhold the names of some of the officers who had opted for
central deputation or delay their relief after they were picked up by the Centre. An egregious
example was that of a senior IPS officer who was not allowed to join the Central Bureau of
Investigation despite earlier clearance and was suspended by the Government of Tamil Nadu in
May 2014 when she relieved herself from the State pursuant to the Centre’s direction.
The Central Government has proposed four amendments to Rule 6(1) of the IAS (Cadre) Rules,
1954 dealing with deputation, and has sought the views of State governments before January
25, 2022. The existing Rule 6(1) states that a cadre officer may be deputed to the Central
Government (or to another State or a PSU) only with the concurrence of the State Government
concerned. However, it has a proviso which states that in case of any disagreement, the matter
shall be decided by the Central Government.
States weigh options on IAS cadre rule changes
Two of the four proposed amendments are disconcerting.
One is a new proviso making it mandatory for the State government to provide a certain fixed
number of IAS officers for central deputation every year. The proposed amendment more or less
compels a State government to offer IAS officers for central deputation even when these officers
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themselves may not wish to go on central deputation. Poor working conditions in junior-level
posts, an opaque and arbitrary system of empanelment for senior-level posts, and lack of
security of tenure at all levels are the real reasons for the shortage of IAS officers, which the
Centre should address. With the Government of India itself enthusiastically promoting lateral
entry to posts in the Centre and providing an increased share of central deputation posts to the
central services, there is no need to push unwilling IAS officers on central deputation.
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The other is a proviso that requires the State government to release such officers whose
services may be sought by the Central Government in specific situations. Based on experiences
of the recent past, State governments have a justified apprehension that this proviso may be
misused for political considerations. What if the Centre unilaterally places at its disposal the
services of the Chief Secretary, Principal Secretary to the Chief Minister and other key officers of
a State ruled by a rival party or deputes them to other States?
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States are right in perceiving the proposed amendments as a serious infringement of their rights
to deploy IAS officers as they deem best, especially when the cutting edge of policy
implementation is mostly at the State level. The contemplated changes have grave implications
for the independence, security and morale of IAS officers. If States begin to doubt the loyalty of
IAS officers, they are likely to reduce the number of IAS cadre posts and also their annual intake
of IAS officers. They may prefer officers of the State Civil Services to handle as many posts as
possible. In course of time, the IAS will lose its sheen, and the best and the brightest candidates
will no longer opt for the IAS as a career. Short-sighted decisions can do long-term damage to
the polity.

ac
k

IA

In the words of jurist Nani Palkhivala, “A national consensus should clearly remind the Centre
that it has not inherited the Viceroy’s mantle of paramountcy... The Centre would have no moral
authority to govern unless it displays a sense of constitutional morality, particularly a sense of
justice and fairness towards the States”. In S.R. Bommai vs Union of India (1994), the Supreme
Court held that “States have an independent constitutional existence and they have as important
a role to play in the political, social, educational and cultural life of the people as the Union. They
are neither satellites nor agents of the Centre”.
We hope that the Centre will heed Sardar Patel’s sage advice and drop the proposed
amendments. In a federal setup, it is inevitable that differences and disputes would arise
between the Centre and the States. But all such quarrels should be resolved in the spirit of
cooperative federalism and keeping the larger national interest in mind.
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K. Ashok Vardhan Shetty is a former IAS officer of the Tamil Nadu cadre. V. Ramani is a former
IAS officer of the Maharashtra cadre
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HIMALAYAN QUESTIONS: THE HINDU EDITORIAL ON
THE ABSENCE OF ENVIRONMENTAL ISSUES IN
UTTARAKHAND ASSEMBLY ELECTIONS CAMPAIGN
Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these
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In the run-up to the February 14 Uttarakhand Assembly elections, temples and development are
among the issues raised by politicians. Former Uttarakhand Chief Minister Trivendra Singh
Rawat’s attempt to bring the four shrines of Badrinath, Kedarnath, Gangotri and Yamunotri as
well as other temples under one board ended with the 2019 Act being withdrawn in November
2021, after continued opposition from priests. The new Chief Minister, Pushkar Singh Dhami,
who in July 2021 replaced Tirath Singh Rawat, who had replaced Mr. Trivendra Singh Rawat in
March of the same year, carried out a review. Mr. Dhami said while the decision to constitute the
board may have been taken with good intentions, it had been rolled back after discussion within
the Government. Going into the elections, everyone from Prime Minister Narendra Modi to local
leaders in the BJP have touted the redevelopment of Kedarnath as among the achievements of
what they call the “double engine” government in the Centre and Uttarakhand. In December, Mr.
Modi inaugurated the start of the Lakhwar multipurpose project and 8,700 crore-worth of road
projects. With the Government backing major infrastructure projects, Mr. Modi termed this the
decade of Uttarakhand. While environmentalists have raised concerns over rules being broken
for the large infrastructure projects, major parties have not yet raised the environmental
concerns.
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Issues of national security and the welfare of ex-service members are also dominating the
campaign. With a large population of retired soldiers, Uttarakhand politics has always witnessed
some grandstanding on issues that appeal to them. The brother of the late Chief of Defence
Staff, General Bipin Rawat, Col. (retd.) Vijay Rawat, joined the BJP this week. The Aam Aadmi
Party (AAP) has projected another retired colonel, Ajay Kothiyal, as its chief ministerial
candidate and promised government jobs to all ex-service members in the State. Mr. Dhami has
spoken as the “son of a soldier” and said the BJP alone respects the forces. The BJP is trying to
fight anti-incumbency and the impression that it is a divided house, having changed two Chief
Ministers within months in 2021. The Congress is hoping to wrest back power, after having lost it
in 2017. Infighting and tussles over ticket distribution within the party have come out into the
open, with former Chief Minister Harish Rawat being one of the claimants to the leadership
position. AAP has joined the race with the promise of development, replicating the Delhi model,
and an end to the “power sharing” between the BJP and the Congress. A raft of promises, from
free water and electricity to better schools, is being made. What is lacking is an informed debate
on a development model that is suitable to the ecologically fragile place that Uttarakhand is.
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DAUGHTERS TO INHERIT FATHERS’ SELF ACQUIRED,
INHERITED PROPERTIES: SUPREME COURT
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The daughters of a male Hindu, dying intestate, would be entitled to inherit the self-acquired and
other properties obtained in the partition by the father and get preference over other collateral
members of the family, the Supreme Court ruled on Thursday.
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“If a property of a male Hindu dying intestate (without a will) is a self-acquired property or
obtained in the partition of a coparcenary or a family property, the same would devolve by
inheritance and not by survivorship, and a daughter of such a male Hindu would be entitled to
inherit such property in preference to other collaterals (such as sons/daughters of brothers of
deceased father)," a bench of justices S Abdul Nazeer and Krishna Murari said.
The judgement, which came on an appeal against the Madras High Court verdict, dealt with the
property rights of Hindu women and widows under the Hindu Succession Act.
The bench was dealing with the legal issue concerning the right of the daughter to inherit the
self-acquired property of her father, in the absence of any other legal heir.
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Justice Murari, writing the 51-page judgment for the bench, also dealt with the question of
whether such property will devolve on to the daughter upon the death of her father, who died
without a will, by inheritance or shall devolve on to “father’s brother’s son by survivorship."
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“Right of a widow or daughter to inherit the self-acquired property or share received in the
partition of a coparcenary property of a Hindu male dying intestate is well recognized not only
under the old customary Hindu Law but also by various judicial pronouncements...," the verdict
said.
Referring to the legal provision, it said the legislative intent was to remedy the limitation of a
Hindu woman who could not claim an absolute interest in the properties inherited by her but only
had a life interest in the estate so inherited.
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“Section 14 (I) converted all limited estates owned by women into absolute estates and the
succession of these properties in the absence of a will or testament would take place in
consonance with Section 15 of the Hindu Succession Act, 1956...," it said.
If a female Hindu dies intestate without leaving any issue, then the property inherited by her from
her father or mother would go to the heirs of her father whereas the property inherited from her
husband or father-in-law would go to the heirs of the husband, it said.
“The basic aim of the legislature in enacting Section 15(2) (of the Hindu Succession Act) is to
ensure that inherited property of a female Hindu dying issueless and intestate, goes back to the
source," it said.
Dealing with the facts of the case, the bench set aside the trial court and the high court’s findings
dismissing the partition suit of the daughters.
The apex court said, “...since the property in question was admittedly the self-acquired property
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of a father despite the family being in a state of jointness upon his death intestate, his sole
surviving daughter will inherit the same by inheritance and the property shall not devolve by
survivorship.
“Thus, the impugned judgement and decree dated March 01, 1994, passed by the Trial Court
and confirmed by the High Court vide judgment and order dated January 21, 2009, are not liable
to be sustained and are hereby set aside," it said.
(With inputs from agencies)
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PETITION ON CONJUGAL RIGHTS PENDING FOR
MONTHS IN SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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A petition questioning a law that forces a woman to return to her husband and denies her sexual
autonomy has been pending in the Supreme Court for months without a hearing.
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Restitution of conjugal rights, considered a medieval ecclesiastical law from England codified in
several statutes, including the Hindu Marriage Act and Special Marriage Act, owes its survival
largely to the fact that marital rape is not recognised as crime.
The petition, titled Ojaswa Pathak versus Union of India , was last heard on July 8, 2021. Justice
Rohinton Nariman, who had led the Bench, has since retired.
The furious debate to criminalise marital rape compels a thought on how restitution of conjugal
rights, though gender-neutral, places an additional burden on women by forcing her to stay with
her husband and threatens their bodily autonomy, privacy and individual dignity. If a woman
does not comply to return to her husband, the court could even attach her property.
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Provisions of restitution of conjugal rights empower a husband or a wife to move the local district
court, complaining that the other partner has “withdrawn” from the marriage without a
“reasonable cause”.
The provisions violate a woman’s freedoms of association, to reside anywhere in the country
and practice a profession.
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That is, if a woman stays away from her husband for her job, would it mean that she has
“withdrawn” from the marriage. Besides, “reasonable cause” is subjective.
The courts have dealt with conjugal rights in a chequered manner.
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The Punjab and Haryana High Court in Tirath Kaur case, held that “a wife’s first duty to her
husband is to submit herself obediently to his authority and to remain under his roof and
protection”.
The Supreme Court, in Saroja Rani case, held that the “right of the husband or wife to one
another’s society is inherent in the very institution of marriage”.
New lease

The fight against marital rape and restitution of conjugal rights has gained a new lease of life
with the Supreme Court’s nine-judge Bench upholding privacy as a “constitutionally protected
right”.
The top court, in its recent Joseph Shine judgment, concluded that the State cannot interfere in
a person’s private affairs and “privacy is an inalienable right, closely associated with the innate
dignity of an individual, and the right to autonomy and self- determination to take decisions”. The
time is ripe for the top court to pick up from where it left off.
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DRUNK DRIVING CANNOT BE TREATED LENIENTLY,
SAYS SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Drunken driving cannot be treated leniently even if the accident turned out to be a minor one, the
Supreme Court has said in a judgment.
Driving under the influence of alcohol is an offence. It amounts to playing with the lives of others,
a Bench of Justices M.R. Shah and B.V. Nagarathna observed in a recent verdict.
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The case concerned a truck driver with the Provincial Armed Constabulary (PAC) who rammed
into a jeep while ferrying personnel to Allahabad on Kumbh Mela duty in February 2000. He was
found to have been drunk while driving the truck.
The man was subsequently dismissed from service. His plea that the punishment was
disproportionate to his deed was rejected by the lower courts. Dealing with his appeal, Justice
Shah agreed that, “Merely because there was no major loss and it was a minor accident cannot
be a ground to show leniency. It was sheer good luck that the accident was not a fatal accident.
It could have been a fatal accident.”
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STATES MUST DECIDE ON QUOTA IN PROMOTION: SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Laying down of criteria for determining the inadequacy of representation would result ... in
curtailing the discretion given to the State governments,” a three-judge Bench of Justices L.
Nageswara Rao, Sanjiv Khanna and B.R. Gavai noted. “In addition, the prevailing local
conditions, which may require to be factored in, might not be uniform… In the light of Jarnail
Singh and Nagaraj, we cannot lay down any yardstick for determining the inadequacy of
representation,” the Bench said. In respect of the unit of collection of quantifiable data, the court
held that the State is “obligated to collect quantifiable data on the inadequacy of representation
of Scheduled Castes and Scheduled Tribes” for reservation in promotions in public employment.
The court underscored that the “collection of information on inadequacy of representation of
SC/ST communities cannot be with reference to the entire service or class/group, but it should
be relatable to the grade/category of posts to which the promotion is sought”.
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Explaining why ‘cadre’ should be the unit for the purpose of collection of quantifiable data in
relation to promotional posts, the court said otherwise the entire exercise of reservation in
promotions would be rendered meaningless if data pertaining to the representation of SCs and
STs is done with reference to the entire service. The term ‘cadre’ means the strength of a
service or part of a service sanctioned as a separate unit. It is the choice of a State to constitute
cadres. The entire service cannot be considered to be a cadre for the purpose of promotion from
one post to a higher post in a different grade. Promotion is made from one grade to the next
higher grade, in relation to which cadres are constituted
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December 10, 2021, was a dark day in the history of the Indian judiciary, particularly the
Supreme Court of India’s. In a televised interview, where the pointed question was on whether
there is corruption in the Supreme Court of India, the former Chief Justice of India, Justice
Ranjan Gogoi, said: “Corruption is as old as society. Corruption has become an acceptable way
of life and judges don’t fall from heaven.”
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Justice Gogoi’s attack was against the entire Supreme Court and scandalised the entire
institution of the Supreme Court, which demands immediate redress. Wilmot, C.J. in R. vs
Almon, had as early as 1765 observed: “…and whenever men’s allegiance to the law is so
fundamentally shaken, it is the most fatal and most dangerous obstruction of justice and, in my
opinion, calls out for a more rapid and immediate redress than any other obstruction
whatsoever; not for the sake of the Judges, as private individuals, but because they are the
channels by which King’s Justice is conveyed to the people.”
Also read | Should not have been part of the Bench, says ex-CJI
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The Constitution Bench of the Supreme Court in Brahma Prakash Sharma vs State of U.P.
(1953) said: “It would be only repeating what has been said so often by various Judges that the
object of contempt proceedings is not to afford protection to Judges, personally from imputations
to which they may be exposed as individuals; it is intended to be a protection to the public
whose interests would be very much affected if by the act or conduct of any party, the authority
of the court is lowered and the sense of confidence which people have in the administration of
justice by it is weakened.”
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The Supreme Court found advocate Prashant Bhushan guilty of contempt of court, in 2020, “for
shaking the confidence of the public in the institution as a whole” and for creating an “impression
that ... Judges who have presided in the Supreme Court in the period of last six years have a
particular role in the destruction of Indian democracy”. The Court found that the attending
circumstance to be taken into consideration was about the “person who makes the statement”; it
held that “it is not expected of a person who is a part of the system of administration of justice
and who owes a duty to the said system, to make such tweets which are capable of shaking the
confidence of general public,” the judgment read.
A bench presided by the now former CJI, Justice Gogoi, had in fact initiated contempt
proceedings against a former Supreme Court judge, Justice Markandey Katju for similar
utterances (against judges in a blog), but these were dropped after his unconditional apology.
Editorial | Competitive impropriety: On Ranjan Gogoi’s Rajya Sabha nomination
So what happens when a scurrilous attack is made and the Court is scandalised by a former
CJI?
Justice Gogoi’s conduct raises serious questions. During his tenure as CJI, as many as eight
cases of a particular business group were assigned to the Benches presided by Justice Arun
Mishra, former judge of the Supreme Court. These cases were all decided in favour of the said
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business house, giving it relief running into thousands of crores of rupees. Interestingly, in one
such case, C.A. No. 11133/2011, the said business house has settled the matter with the
Gujarat Urja Vikas Nigam Limited recently, according to reports, forgoing a claim of 11,000 crore
but only after a five-judge Bench of the Supreme Court decided to rectify the judgment in favour
of the business house under an extraordinary curative power.

Editorial | In his own cause: On complaint against CJI Ranjan Gogoi
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Sadly, other States or authorities have not come forward with similar curative petitions for the
Court to act. One gets the impression that States or authorities are happy to accept even
decisions against them running into crores of rupees which are made in questionable
circumstances. Thus, what they could not do directly they are allowing it to be done indirectly —
by their silence.
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Interestingly, this case — C.A. No. 11133/2011 was taken up during the summer vacation in
2019.
Another matter of the same business group ( C.A. No. 9023/2018), which was also not an urgent
vacation matter, was listed on May 21, 2019 when the following order was made: “Heard the
arguments of Mr. Ranjit Kumar, learned Senior Counsel appearing for the appellant. List
tomorrow, i.e. Wednesday, the 22nd May, 2019 for further arguments.”
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On May 22, the matter was concluded and judgment reserved with the following order: “Heard
Mr. Ranjit Kumar, learned senior counsel appearing on behalf of the appellant and Mr. Tushar
Mehta, learned Solicitor General appearing on behalf of the respondent. Arguments concluded.
Judgment reserved.”
Where is the sentinel guarding our rights?
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Pertinently, on April 8, 2019, the Registrar Judicial of the Supreme Court had passed the order
stating that “regular hearing matters will be taken up as per guidelines and norms approved by
the Hon’ble The Chief Justice of India”, that was, CJI Gogoi. So, has he self-incriminated
himself?
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On this issue, I had addressed a letter on August 16, 2019 to the then CJI, Justice Gogoi, and
other judges of the Supreme Court pointing out the gross abuse of the judicial process, with this
request: “I do hope and trust that you would look into the matter and take corrective steps as
deemed appropriate to protect this institution.” Sadly, my letter though received was not even
acknowledged.
A Constitution Bench of Supreme Court, to which Justice Arun Mishra was a party has held in
2018 “that the Chief Justice is the Master of the Roster; he alone has prerogative to the
constitute Benches of the Court and allocate cases to the Benches so constituted”, and that, “In
view of the aforesaid, any order passed which is contrary to this order be treated as ineffective in
law and not binding on the Chief Justice of India.”
Why would the now former CJI, Justice Gogoi, allow matters of one business group to be heard
by a Bench presided by a particular judge? Why would he not take any action after his attention
was drawn to the irregularities? At his book launch on December 8, 2021, the now former CJI
welcomed the industrialist concerned and his family as guests.
Sexual harassment allegation: CJI Ranjan Gogoi’s presence on Bench raises eyebrows
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It has happened only once in the history of the Supreme Court when a Bench presided by (now
former) CJI Justice K.N. Singh had heard and decided matters pertaining to a particular
business group giving it substantial relief. But then perhaps following the outcry from Members
of the Bar and the then Attorney General, the (now former) CJI H.J. Kania acted swiftly and
decisively to recall those orders and restore the image and the reputation of the Supreme Court,
thereby sub serving the rule of law.
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Crony capitalism is a curse on this nation. The Supreme Court itself has come down heavily on
corruption in public life and has directed time and again that action be taken against bureaucrats
and politicians found guilty of corruption. Corruption is indeed a bane as far as our democracy is
concerned. The judiciary must be fiercely independent and free from any kind of influence. It is
indeed so, generally and by and large. It has served the nation well. The former CJI, Justice
Gogoi, has done great disservice to the institution that he purportedly served. So, one wonders
why there is an absolute silence on the part of this great institution. Surely, actions are needed
against the former CJI, Justice Gogoi, and his actions or inactions. The Court has itself held that
in such a situation, it must act on its own without waiting for the Attorney General or any person
to move the Court. If not done, citizens’ faith in the integrity of the institution will be seriously
eroded — perhaps irreparably.
Dushyant Dave is a Senior Advocate at the Supreme Court of India and a former President of
the Supreme Court Bar Association
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Growing populations and unrestricted use of natural resources must push nations to have an
efficient food value chain
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TO THE POLL BOOTH, WITH NO DONOR KNOWLEDGE
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties
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Late last year, the Union government authorised the State Bank of India to issue and encash a
new tranche of electoral bonds, the 19th such parcel since the scheme’s notification in 2018.
The timing of the announcement was predictable, with elections slated to be held to five different
State Assemblies beginning next month. Now, as a result, voters in those States will go to the
ballot box with no knowledge about the donors backing the various contestants.
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Ensuring citizens have access to information, especially material on political funding, one would
think, is an essential feature of a democracy. But ever since its introduction, the electoral bond
scheme has envenomed the democratic process, by destroying altogether any notion of
transparency in political funding. In this time, the Supreme Court of India has paid scant
attention to the issue. It has allowed the scheme to continue unabated and has denied an
interim stay on its operation without so much as conducting a full-fledged hearing.
BJP accounts for nearly 70% of assets declared by national parties: ADR report
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In one such provisional order, the Court asserted that the bonds were not, in fact, anonymous.
Voters interested in finding out the identity of political donors, the Bench said, could simply
perform what the order described as “match the following.” According to the Court, since both
the purchase and the encashment of bonds are made through banking channels, all it would
take for a person to glean the identity of a donor was for her to look through every corporation’s
financial statement — these records, the Court said, ought to be available with the Registrar of
Companies.
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Even assuming for a moment that voters have the resources to go through annual returns filed
by every corporation in India, what the order ignored was that there is no attendant obligation on
political parties to provide details to the public on each donation received by them through
electoral bonds. Companies are also under no obligation to disclose the name of the party to
whom they made the donation. Therefore, this “match the following” exercise apart, from being
impossible to perform, will also do nothing to pierce the veil concealing the bonds. This is
because anonymity is written into the programme’s ideals; it represents the basic leitmotif of the
system.
When he explained the contours of the electoral bond scheme to the Lok Sabha, the then Union
Finance Minister Arun Jaitley stressed on this very feature. “The donor will know, which party he
is depositing money to,” he said. “The political party will file return with the Election Commission
[of India]. Now, which donor gave to which political party, that is the only thing which will not be
known.” This avowed objective runs athwart one of the most basic features of a democracy, that
the right to freedom of expression, which the Constitution guarantees, includes within it a right to
know.
Election campaign funding by political parties
The electoral bond scheme is designed to allow an individual, or any “artificial juridical person”,
including body corporates, to purchase bonds issued by the State Bank of India during notified
periods of time. These instruments are issued in the form of promissory notes, and in
denominations ranging from 1,000 to 1 crore. Once purchased, the buyer can donate the bond
to any political party of their choice and the party can then encash it on demand. The purchasers
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are not obliged to disclose to whom they presented the bond, and a political party encashing a
bond is compelled to keep the donor’s identity secret.
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What is more, a series of restrictions that were in place before the scheme’s introduction have
now been done away with. For example, amendments have been made removing a previous
prohibition that disallowed a company from donating anything more than 7.5% of its net profits
over the course of the preceding three years. Similarly, a mandate that a company had to have
been in existence for at least three years before it could make donations (a requirement that was
aimed at discouraging persons from using shell corporations to funnel money into politics) was
also lifted.
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Thus, through its very architecture, the electoral bond scheme permits unlimited and anonymous
corporate funding of political parties. In its defence, the Government says two things: one, that
voters have no fundamental right to know how political parties are funded and two, that the
scheme helps eliminate the role of black money in funding elections. On any reasonable
examination, it ought to be clear that neither of these arguments is tenable.
Voters needn’t know source of political funding: govt.

IA

First, the Supreme Court has consistently held that voters have a right to freely express
themselves during an election and that they are entitled to all pieces of information that give
purpose and vigour to this right. Surely, to participate in the electoral process in a meaningful
manner and to choose one’s votes carefully, a citizen must know the identity of those backing
the candidates.
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Second, as affidavits filed by the Election Commission of India in the Supreme Court have
demonstrated, the scheme, if anything, augments the potential role of black money in elections
— it does so by, among other things, removing existing barriers against shell entities and dying
concerns from donating to political parties.
Moreover, even if the bonds were meant to eliminate the presence of unaccounted currency, it is
difficult to see what nexus the decision to provide complete anonymity of the donor bears to this
objective. Indeed, it is for this reason that the Reserve Bank of India reportedly advised the
Government against the scheme’s introduction.
National parties collected over 3,370 crore from from unknown sources in 2019-20: ADR
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The worries over the electoral bond scheme, however, go beyond its patent unconstitutionality.
This is because in allowing anonymity it befouls the basis of our democracy and prevents our
elections from being truly free and fair. There are, therefore, few issues of greater moral urgency
than this that are awaiting the Supreme Court’s consideration. Yet, despite challenges to the
scheme having been launched quickly on the heels of its notification in 2018, the Court has
failed to hear and decide on the programme’s validity.
A delay in adjudication, as we have seen in a plethora of cases that are pending consideration,
invariably presents a fait accompli. In this case, the damage from the pendency is all the starker,
because the integrity of the electoral process is at stake. Judges of yore warned as far back as
in 1957 of the threats posed by limitless corporate funding of elections. Chief Justice M.C.
Chagla of the Bombay High Court predicted that any decision to allow companies to fund
political parties might “ultimately overwhelm and even throttle democracy in this country”.
Editorial | Opacity rules: On electoral bonds
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Justice P.B. Mukharji of the Calcutta High Court used language that was stronger still. “To
induce the Government of the day by contributing money to the political funds of political parties,
is to adopt the most sinister principle fraught with grave dangers to commercial as well as public
standards of administration,” he wrote. “…The individual citizens although in name equal will be
gravely handicapped in their voice because the length of their contribution cannot ever hope to
equal the length of the contribution of the big companies.”
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Today, those dangers are heightened by individual voters not only being in a position where they
are unable to match contributions made by corporations but also find themselves in a position
where they have no knowledge over the identity of the donors bankrolling the political
establishment. Can there be a greater threat to our democracy?
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Suhrith Parthasarathy is an advocate practising at the Madras High Court

END

Downloaded from crackIAS.com

cr

ac
k

IA

© Zuccess App by crackIAS.com

Page 63
Source : www.thehindu.com

Date : 2022-01-30

USE EXTERNMENT ORDERS WITH CAUTION: SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court has held that a person cannot be barred by authorities from entering a place
on mere suspicion. The court said authorities can pass an order of externment against a person
only under extraordinary circumstances.
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‘Very sparingly’
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The discretion should be used “very sparingly” as it deprived a person of his or her right of free
movement in the country. An externed person may not even be able to stay with his family or
home.
“There cannot be any manner of doubt that an order of externment is an extraordinary measure.
The effect of the order of externment is of depriving a citizen of his fundamental right of free
movement throughout the territory of India,” a Bench of Justices Ajay Rastogi and Abhay S. Oka
observed in a recent judgment.
There is even a possibility that an order of externment would deprive a person of his livelihood.
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SDM order

“Such an order also prevents the person even from staying in his own house along with his
family members during the period for which this order is in subsistence. In a given case, such
order may deprive the person of his livelihood,” Justice Rastogi observed.
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The court was hearing a challenge against a Sub Divisional Magistrate’s (SDM) order of a twoyear externment against the appellant, Deepak, under the Maharashtra Police Act. Two years is
the maximum period of externment under the Act. The Bombay HC had refused to intervene,
following which Deepak had moved the apex court.
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Reminding the authorities on the conditions before ordering externment, the court said there
should be “objective material on record on the basis of which the competent authority must
record its subjective satisfaction that the movements or acts of any person are causing or
calculated to cause alarm, danger or harm to persons or property”.
Fundamental right
Noting that clause (d) of Article 19(1) of the Constitution provides citizens a fundamental right to
move freely throughout the territory of India, the court said an externment order “must stand the
test of reasonableness”.
“These reasons which necessitate or justify the passing of an extraordinary order of externment
arise out of extraordinary circumstances,” the court noted, quashing aside the SDM’s order.
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