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CENTRE INTRODUCES ANTARCTICA BILL
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
and issues arising out of these

Expanse of white:The base established by the first Indian expedition in Antartica, in 1982.File
Photo
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The government on Friday introduced the ‘Antarctica Bill’ in the Lok Sabha that envisages
regulating visits and activities to Antarctica as well potential disputes that may arise among
those present on the continent. The Bill also prescribes penal provisions for certain serious
violations.
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The text of the Bill, which was introduced by Science Minister, Jitendra Singh, on Friday says
that it seeks to “... prohibit Indian expedition to Antarctica or carrying of certain activities in
Antarctica without a permit or the written authorisation of another party to the protocol…provide
for inspection in India by an officer designated by the Central government as an Inspector and to
constitute an inspection team to carry out inspections in Antarctica.”
Mr. Singh remarked in Parliament that India had been a signatory to the Antarctica Treaty since
1983 and that encumbered India to specify a set of laws governing portions of the continent
where it had its research bases.

IA

“Antarctica is a no man’s land... It isn’t that India is making a law for a territory that doesn’t
belong to it… the question is if in the territory involving India’s research stations, some unlawful
activity happens, how to check it? The Treaty made it mandatory for the 54 signatory countries
to specify laws governing territories on which their stations are located,” said Mr. Singh.
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India is also signatory to treaties such as the Convention on the Conservation of Antarctic
Marine Living Resources and the Commission for Conservation of Antarctic Marine Living
Resources, both of which enjoin India to help preserve the pristine nature of the continent. Adhir
Ranjan Chowdhury of the Congress demanded to know how India had the right to make laws
with penal provisions in territory that didn’t belong to it and Saugata Roy of the Trinamool
Congress also wanted to know whether there would be a bureaucratic set up in place to govern
matters concerning Antarctica. They both demanded that the Bill be passed to a Select or
Standing Committee of Parliament for a deeper analysis.
M. Ravichandran, Secretary, Ministry of Earth Sciences told The Hindu that not only was India
obliged to have such under obligations but it would also clearly establish that any illegal act or
“crime” in Indian territory at Antarctica would mean that a person — even if they were a foreigner
— would be subject to Indian laws.
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‘NO NEED FOR LAWS TO ENFORCE DUTIES ON
CITIZENS’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Attorney-General K.K. Venugopal on Monday said there was no need to enact specific laws to
“enforce” fundamental duties on citizens.
Mr. Venugopal, in his capacity as a constitutional office, said the Supreme Court cannot issue
mandamus to Parliament to make such laws.
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Lawyer’s petition

A Bench led by Justice Sanjay Kishan Kaul said the court had been very circumspect in
entertaining a public interest litigation (PIL) petition filed by lawyer Durga Dutt to enforce the
fundamental duties of citizens, including patriotism and unity of nation, through “comprehensive,
well-defined laws”.
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Mr. Venugopal took objection to the petitioner’s lack of research, saying had he cared to look,
the Ministry of Law and Justice website would have shown him detailed accounts of the
“tremendous work” done by the government to create awareness among the public of their
fundamental duties.
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Mr. Dutt had wanted to know what the government had done to comply with the Supreme
Court’s direction in the Ranganath Mishra judgment of 2003 regarding the implementation of the
Justice J.S. Verma Committee’s report on the “operationalisation of fundamental duties”. The
committee’s work was a part of a report of the National Commission to Review the Working of
the Constitution. The report had urged the government to sensitise people to, and create general
awareness of, their duties and the protection of minorities and freedom of religion.
The Supreme Court, on February 21, issued notice to the Centre and the States on this
question.
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“I object to this petition... The Department of Justice website shows the tremendous amount of
work which has been done for the purpose of sensitising people, both citizens and the students,
about Article 51A. The duties are part of the school curriculum... The President and the Prime
Minister have addressed this aspect from time to time. A one-year awareness drive was
launched,” Mr. Venugopal, who was called in to assist the court, submitted.
‘Govt. could file affidavit’
However, the court said the government could very well file an affidavit, based on which the
Bench could deal with the petition.
Counsel appearing for the Solicitor-General’s office, representing the government, agreed to file
the response in four weeks.
The court listed the case in July, after the summer vacations.
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PLEA IN SC ON GENDER BIAS IN HINDU INHERITANCE
LAW
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court will hear a petition on gender discrimination in Hindu succession law amidst
clamour for a Uniform Civil Code (UCC) to secure gender justice and dignity for women. A threejudge Bench led by Justice D.Y. Chandrachud will on Tuesday hear the petition which “unveils
deeply rooted patriarchal ideology” in the provisions of the Hindu Succession Act of 1956.
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The petition filed by Kamal Anant Khopkar, who is represented by advocates Mrunal Dattatraya
Buva and Dhairyashil Salunkhe, is being taken up by the court at a time when the debate around
the UCC is largely focused on gender injustice perceived to be prevalent in the personal laws of
minority communities.
In fact, the petition draws attention to Section 15 of the 1956 Act which actually mandates how
the husband’s heirs have the first right over the self-acquired property of a woman who dies
intestate. That is, the husband’s family comes first in the line of inheritance even before the dead
woman’s own parents.
Male lineage favoured
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On the other hand, when a Hindu man dies, his blood relationship is given priority, it said.
Similarly, when a Hindu woman dies intestate without leaving behind any children, the property
she inherited during her lifetime returns to the source. That is, if the woman had inherited the
property from her father or mother, the asset would devolve upon the heirs of the father. The
mother’s family is, however, ignored.
Again, if a woman had inherited the property from her husband or father-in-law and dies
intestate without leaving behind any children, the asset would this time devolve to the husband’s
heirs.

cr

The plea said the provisions manage to retain property largely within the male lineage. “Sections
15 and 16 of the Hindu Succession Act, 1956 are highly discriminatory. Her own property is not
inherited by her original heirs. These sections therefore violate the scheme of the Constitution
and are unconstitutional,” the petition contended. It said the court should intervene on behalf of
Hindu women because “while society is moving towards gender equality, the Hindu Succession
Act discriminates based on gender”.
Ms. Buva argues that gender equality and respect for women not only fulfil their aspirations but
also contribute to the welfare of the society and national progress.
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HARYANA ASSEMBLY PASSES RESOLUTION ON
CHANDIGARH
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations
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The Haryana State Assembly on Tuesday termed the Punjab Legislative Assembly’s recent
resolution urging the Central government to transfer the Union Territory of Chandigarh to Punjab
as “not acceptable to the people of Haryana”.
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It also asserted that Haryana continues to retain its right to the two States’ joint capital territory
of Chandigarh.
At a special session of the Haryana State Assembly here, the House unanimously passed a
resolution, moved by Chief Minister Manohar Lal, staking claim to Chandigarh. The resolution
also demanded an immediate completion of the Satlej Yamuna Link Canal (SYL) to let Haryana
get its share of waters from the Ravi and Beas rivers.
“Under these circumstances, we urge the Central government not to take any steps that would
disturb the existing balance and to maintain harmony till all the issues emanating from the
reorganisation of Punjab are settled,” Mr. Lal said.
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The resolution was supported by members of the ruling Bharatiya Janata Party (BJP) and the
Jannayak Janta Party (JJP), and also the Opposition Congress party, and a sole member of
Indian National Lok Dal.
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STRENGTHEN SECULARISM, SAVE THE REPUBLIC
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

‘It is a measure of the thoughtlessness of people that educated Indians speak derisively of
secularism’ | Photo Credit: Getty Images/iStockphoto
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The High Court of Karnataka has not been able to settle the hijab issue. Its judgment has further
provoked the hijab-wearing college students in Udupi, who have now approached the Supreme
Court of India to contest the order. The judgment of the High Court is very technical. It almost
reads like a petition and betrays an excessive eagerness to disprove the other side. This
unusual eagerness goes to the point where the court has dismissed a plea of a violation of
fundamental rights by merely stating that there was no proper pleading.
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The issue of the hijab is political as well as constitutional. The top court will examine the
constitutional aspect and its judgment will hopefully settle the issue. But the political dimension
of the hijab issue will continue to trouble Indian society for a long time. No great research is
needed to unearth the fact that the seemingly sudden eruption of this issue reflects an insidious
intolerance which is quite uncharacteristic of the majority religious community. As a matter of
fact, Hindu and Sikh women in northern India cover their heads on all important occasions such
as a marriage, a funeral, religious ceremonies, etc. It is a measure of the transformation that has
taken place in Indian society that a piece of cloth is enough to serve as provocation for people to
come out onto the street and fight against each other. In such an environment of intolerance, the
claims of traditional tolerance, pluralism and catholicity seem like a bad joke.
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But the fact is that India does have such a past where people from other parts of the world were
welcomed with open arms and allowed to live here in peace and amity for millennia.
Proselytising religions did gain some following here but they never posed any serious challenge
to the majority religion. A tolerance of other faiths and compassion toward fellow beings became
an integral part of Indian traditions because of the Buddha. He gave India the moral framework
within which to shape our exchanges with other fellow human beings. The transformation which
is being brought about today is clearly outside that moral framework. The Buddha bequeathed to
us great wisdom which is being frittered away with a vengeance.
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The Constitution of India adopted that moral framework for the governance of India. Equality,
justice and fraternity are as much a part of the great Buddhist tradition as of the modern
European Renaissance. It is in fact the good fortune of India and perhaps a historical inevitability
that leaders such as Jawaharlal Nehru and B.R. Ambedkar were there to give shape to the ideas
of a modern nation, rooted essentially in the moral traditions of Buddhism and assimilating the
egalitarian impulses of the modern world. Thus, the Indian Constitution provides for freedom of
religion and conscience on the one hand and secularism for the governance of the country on
the other. Many in this country passionately argue that secularism in India means that the state
has equal respect for all religions. This mistaken emphasis leads rulers to attend religious
ceremonies donning religion-specific dresses and performing rituals publicly. This is more
political grandstanding than any genuine demonstration of faith.
But the point being made here is that under the Indian Constitution too there is a separation of
religion from the state as in Europe. In fact, this separation was a major inflection point in the
history of the Renaissance in Europe. The essence of India’s secularism is that the state has no
religion. This is clear from Articles 27 and 28 of the Constitution.
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Article 27 says that no tax can be levied for promoting any particular religion. In other words, no
public revenue is permitted to be spent in favour of any particular religion. Article 28 says that no
religious instruction shall be given in any educational institutions wholly maintained out of state
funds. The same Article says that no educational institution recognised or aided by the state
shall compel any person to attend religious classes or worship therein. Article 25(2)(a)
empowers the state to regulate secular activities associated with religious practice. Article 15
prohibits any kind of discrimination on the ground of religion. Above all, freedom of religion is
made subject to other fundamental rights, apart from the reasonable restrictions on the grounds
of public order, morality and health. Thus, the freedom of religion under the Constitution does
not enjoy the same status as other secular rights such as equality before law, nondiscrimination, right to life and liberty, etc.
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It is clear from the above that secularism enshrined in the Indian Constitution is based on the
principle that the state has no religion. The Indian state is organised on this foundational
principle. In Indira Nehru Gandhi vs Shri Raj Narain & Anr, the Supreme Court of India had
reaffirmed this principle. The Court said: “the state shall have no religion of its own”.
There is too much religiosity in public life in India. So, we have conveniently changed the
meaning of secularism into ‘ sarva dharma sambhav’ which would only lead to majoritarianism
and, ultimately, to the establishment of a theocratic state. We have seen that such a state of
mind as “ samabhav” does not exist in reality in today’s India. Theocracy will ensure the
disintegration of the country.
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The reasons are not far to seek. India is a multi-religious country where the largest minority is
around 200 million. The Government of India had notified as many as six minority religions in the
country. So, a theocratic state with the majority religion as the state religion is an unworkable
proposition.
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Another crucial factor which makes a theocratic state impossible in India is the complex,
inegalitarian, hierarchical and oppressive social structure of the majority religion. A theocratic
state functions on the basis of religious laws, which in India means the Dharma Shastras
according to which only a particular caste has the right to rule and a large majority of the
population will have no right to be a part of the power structure. They will have no human rights
and will be perennial victims of systemic oppression and injustice. Since a theocratic state based
on the religious texts, in the Indian context, would mean a state which would deny equality
before law and equal protection of law to the subaltern class and discriminate against them on
the basis of caste, it will be inherently unstable. This may lead to perennial conflicts and the
eventual disintegration of society.
Therefore, we reach the inevitable conclusion that India, as a nation, can survive only as a
secular state where the state has no religion and does not promote any religion. It is a measure
of the thoughtlessness of people that educated Indians speak derisively of secularism and have
begun to support the idea of a theocratic state based on the majority religion. Their mood is
being shaped by the razzmatazz of the religio-political campaigns of today. The wise men who
led the freedom struggle and framed the Constitution had a deep understanding of India’s multireligious and multicultural character and also the complexities of its social structure. Secularism
was chosen as the foundational principle of the republic to keep the nation united. Enlightened
citizens should realise that if secularism is jettisoned, the hard-won national unity will be in peril.
It is the patriotic duty of every citizen to strengthen secularism and thus save the republic.
P.D.T. Achary is former Secretary General, Lok Sabha
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THE WEAPONS OF MASS DESTRUCTION AND THEIR
DELIVERY SYSTEMS (PROHIBITION OF UNLAWFUL
ACTIVITIES) AMENDMENT BILL, 2022

Prohibition on financing certain activities: The Bill bars persons from financing any
prohibited activity related to weapons of mass destruction and their delivery
systems. To prevent persons from financing such activities, the central government
may freeze, seize or attach their funds, financial assets, or economic resources
(whether owned, held, or controlled directly or indirectly). It may also prohibit
persons from making finances or related services available for the benefit of other
persons in relation to any activity which is prohibited.
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●

The Weapons of Mass Destruction and their Delivery Systems (Prohibition of Unlawful
Activities) Amendment Bill, 2022 was introduced in Lok Sabha on April 5, 2022. The Bill
amends the Weapons of Mass Destruction and their Delivery Systems (Prohibition of
Unlawful Activities) Act, 2005. The 2005 Act prohibits unlawful activities (such as
manufacturing, transport, or transfer) related to weapons of mass destruction, and their
means of delivery. Weapons of mass destruction are biological, chemical, or nuclear
weapons.
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Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
and issues arising out of these
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DISCLAIMER: This document is being furnished to you for your information. You may choose to reproduce or
redistribute this report for non-commercial purposes in part or in full to any other person with due
acknowledgement of PRS Legislative Research (“PRS”). The opinions expressed herein are entirely those of
the author(s). PRS makes every effort to use reliable and comprehensive information, but PRS does not
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CRIMINAL PROCEDURE BILL CLEARED, SHAH SAYS
NO RISK TO PRIVACY
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
and issues arising out of these
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Formulating law:Amit Shah speaking in the Rajya Sabha during the Budget Session of
Parliament on Wednesday.PTI-
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The Rajya Sabha on Wednesday passed the Criminal Procedure (Identification) Bill, 2022,
which seeks to authorise the collection, storage and analysis of biometric samples of convicts
and others involved in criminal matters.
The Lok Sabha passed the Bill on Monday.

Replying to the discussion on the Bill, Home Minister Amit Shah said the data collected would be
protected and shared through a secure mechanism so that people’s privacy was not risked.
He explained that the Bill had the objectives of increasing the rate of conviction and forensic
capacity and collecting scientific evidence, eliminating third degree methods against those
accused of crimes.

IA

Stating that politics should be kept out while considering security concerns of the citizens of the
country, Mr. Shah said, “Don’t we want to move on? Won’t we think of the country amidst the
gulli-danda of politics? Politics should not be done on the question of public safety, punishment
to the guilty.’’
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‘We will ensure that the political agitators do not have to give their physical and biological
samples. But if leaders are arrested in a criminal case, they will have to give their samples,’’ the
Home Minister added.
Congress leader P. Chidambaram said that Bill was unconstitutional and it violated the liberty,
privacy and dignity of people. “The Bill wasn’t referred to a select committee,” he said adding
that the government had not taken into account the historic verdicts of the Supreme Court in
Selvi and Puttaswamy cases.
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“In the Selvi case, the court said that polygraphy, narcoanalysis and brain electrical activation
profile (BEAP) violate an individual’s rights,” Mr. Chidambaram said.
CPI MP Binoy Viswam said the Bill was draconian, and added that the Centre wanted to
threaten everybody. “You want to take away all the human rights. This government has no
regard for freedom,” he said.

Our code of editorial values
END
Downloaded from crackIAS.com
© Zuccess App by crackIAS.com

Page 12
Source : www.thehindu.com

Date : 2022-04-07

SC CAUTIONS CENTRE ON BRINGING ACTS WITHOUT
FUNDS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Creating rights with gusto through new welfare Acts would become mere lip service unless their
financial impact was kept in mind, the Supreme Court cautioned the Centre on Wednesday.
The court’s oral remark referred to how the government promised dedicated protection officers
and shelter homes for women who suffered domestic abuse but has not delivered yet.
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Yet again, the government enacted the law on the right to education but did not have funds to
build the sufficient number of schools or pay decent salaries to teachers working in the
programme.
As a result, a three-judge Bench led by Justice U.U. Lalit said, the court was flooded with
litigation.
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“Revenue officials double up as ‘protection officers’ under the Domestic Violence Act when the
training for these protection officers is completely different... Look at the Right to Education law,
where are the schools? You have appointed people as shiksha mitra and shiksha karmi and pay
them Rs. 5,000. They come to court seeking parity in pay. So, whenever you bring in an Act,
keep the financial impact in mind... When any legislation is enacted, its financial impact has to
be assessed... Otherwise, all this becomes only lip-service... You create a right and the courts
are left in difficulty,” Justice Lalit addressed the Centre, represented by Additional SolicitorGeneral Aishwarya Bhati.
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The court was hearing a writ petition filed by an NGO, ‘We the Women of India’, about the lack
of protection officers and shelter homes’ infrastructure in various States as promised under the
Protection of Women from Domestic Violence (DV) Act of 2005.
Advocate Shobha Gupta, for the NGO, said shelter homes were an essential part of the Act.
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Justice S. Ravindra Bhat, who is also part of the Bench along with Justice P.S. Narasimha, said
the Centre, as a nodal agency under the law, should conduct a statistical assessment of the
number of protection officers and how many/the kind of infrastructure required for shelter homes
in different States.
The court also asked the government to provide details of the nature of Central
programmes/plans outlining assistance to support the efforts under the DV Act.
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HOW THE UAPA IS WRECKING LIVES
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Umar Khalid speaks during a demonstration against the Citizenship (Amendment) Act at Jantar
Mantar in New Delhi on March 3, 2020. | Photo Credit: PTI
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On March 24, a Sessions Court in Delhi denied bail to Umar Khalid as part of a set of cases that
have commonly come to be known as “the Delhi riots cases”. The case of the police was that
Mr. Khalid was one of the conspirators behind the February 2020 violence in Delhi, which had
claimed more than 50 lives. For this, Mr. Khalid, along with many others, was charge-sheeted
under the Unlawful Activities (Prevention) Act (UAPA), 1967, and jailed pending trial. Mr. Khalid
has been in jail for over 500 days. The trial has not yet begun.
Much has been written about the serious problems with the manner in which the Delhi Police
has conducted its investigation, and prosecution of the Delhi riots: in particular, its selective
targeting of activists who were involved with the protests against the Citizenship (Amendment)
Act of 2019, which was the alleged trigger for the violence, while refraining from prosecuting
individuals who are on record delivering incendiary speeches. The denial of bail to Mr. Khalid
highlights an equally serious problem: the broken nature of India’s criminal justice system.
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First, consider these facts. Mr. Khalid’s bail application was filed in July 2021. The order denying
bail was passed eight months later, after multiple hours-long hearings, multiple adjournments,
and three deferrals of the order itself. It is important to ask why an application for bail took so
many hearings and eight months to decide: in criminal law, the purpose of bail is to ensure that
an individual is not unjustly denied their liberty while the trial against them is still proceeding and
their guilt has not yet been established. As such, in normal circumstances, courts are supposed
to consider whether an accused is a flight risk, or is likely to tamper with evidence or intimidate
witnesses. If neither of those dangers exist, there is no purpose in denying an individual their
freedom before their guilt has been established in a court. This, in other words, is the real
meaning of the hoary phrase ‘innocent until proven guilty’.
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This is where the notorious UAPA comes in. Shorn of legalese, the UAPA prohibits a judge from
granting an individual bail if, on a perusal of the police diary or the police report, the judge is of
the opinion that there are “reasonable grounds for believing that the accusation is … prima facie
true.” The effect of this, as the criminal legal scholar Abhinav Sekhri has pointed out, is that the
UAPA introduces elements of the criminal trial into the question of bail. There are traces of this
in the Indian Penal Code as well, for bail under serious non-UAPA offences. This hints at a
larger problem with the criminal justice system, of which the UAPA is only the starkest example.
Questions of guilt or innocence are meant to be determined at the end of a trial, after evidence
has been sifted, witnesses examined and cross-examined, and arguments completed. The
question of guilt or innocence at the stage of bail short-circuits that essential procedure.
But that is not the only problem with turning bail hearings into mini-trials. The problem is also
that this mini-trial — to borrow a colourful phrase from the U.S. Supreme Court — licenses “one
side … to fight freestyle, while requiring the other to follow the Marquis of Queensberry Rules
(i.e., the rules of professional boxing)”. What the judge has before them is entirely one side of
the case: the police version. In a trial, the defence would be entitled to cross-examine the
prosecution’s witnesses, determine inconsistencies in their testimony, examine its own
witnesses, present its own evidence, and otherwise demonstrate that the case against the
accused has not been made out beyond reasonable doubt. In a bail hearing, the defence can do
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none of that. The starting point of the bail hearing is the presumption that everything in the police
report is true. Based on that presumption, all the two sides can then argue about is whether
according to these “facts”, the legal ingredients of the offence are fulfilled — or, in some rare
cases, about whether the facts themselves are self-contradictory or flat-out implausible, so that
no reliance can be placed on them even at the stage of bail. To use an analogy, it is like holding
a debate between two sides, stopping it after one side finishes, allowing the other side to pose
two or three questions but not say anything more, and then deciding whether the motion passes
or falls.
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Such a system might possibly be defensible in a situation where criminal justice was swift,
efficient, and trustworthy. If, for example, criminal trials habitually concluded within six months, it
might just be possible to argue that in terrorism cases, six months of pretrial incarceration is a
painful but proportionate price to pay (in my opinion, it is still unjustifiable, but there is at least a
case to be made). However, that is not the case in India: a UAPA trial takes years — often more
than 10 years. In such a situation, the court’s decision on bail, de facto, becomes the decision
on the case: the denial of bail means that a person is likely to spend a decade or more behind
bars, as the trial winds on. And given the UAPA’s abysmally low conviction rates, the trial will
likely end in acquittal.
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This, thus, explains why bail hearings take so long, and are so convoluted (although there is still
little excuse for the eight-month-long process in Mr. Khalid’s case). Both the defence and the
prosecution know that the outcome of the bail hearing is, for all practical effects, the outcome of
the case itself. The result of the denial of bail is, functionally, the same as the result of a finding
of guilt: a decade-plus in jail. But, as we have seen, while the denial of bail is effectively a finding
of guilt, it has none of the safeguards that the criminal law puts into place before an actual
finding of guilt. The accused is first gagged from contesting the police’s version and is then
condemned for not being able to disprove the police’s case.
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In a notorious judgment in National Investigation Agency v. Zahoor Ahmad Shah Watali (2019),
the Supreme Court made a bad situation even worse by forbidding the lower courts from
scrutinising in depth even the police case. This leads to absurd situations like Mr. Khalid’s bail
order. A reading of the bail order shows that the court reproduces various allegations against Mr.
Khalid — some of them hearsay, and therefore inadmissible during the trial, and some extremely
implausible; dismisses the defence’s challenges to them without any engagement; and then
denies bail. Lawyers and legal scholars may disagree over whether the UAPA actually requires
the courts to become stenographers for the prosecution, even under existing legal doctrine. The
point, however, is that for all the reasons we have discussed above, the result is rank injustice.
Also read | Mere association or support for a terror outfit does not attract UAPA: Supreme Court
Reforming the criminal justice system is the task of many years. In the immediate future,
however, it is at least possible to curtail the manner in which the UAPA plays havoc with the
lives of so many individuals. Striking down or reading down its bail prohibitions and subjecting
the police case to stricter scrutiny during bail hearings would be a start. It remains to be seen
whether the judiciary has the will and the inclination to do so.
Gautam Bhatia is a Delhi-based lawyer
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SC BEGINS HEARING PETITION BY ORGANISERS OF
PRIVATE HAJ TRIPS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The Supreme Court on Thursday began hearing a petition filed by private Haj group organisers
(HGOs) challenging the levy and collection of service tax and Goods and Services Tax (GST) for
organising and providing pilgrims with amenities on their holy journey to Mecca.
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The question posed before the Bench is whether tax can be collected for transport and hotel
stay provided for the pilgrims abroad.
The petitioners argue that the onward journey is also part of the religious ceremony and cannot
be separated from the pilgrimage, and is thus eligible for exemption. Besides, these amenities
are provided in Saudi Arabia and outside the tax regime in India. They argued that Haj and
Umrah privileges are a part of the religious ceremony. However, the court said it has to look into
whether these amenities provided would indeed be part of the tax regime as the journey
originates and concludes in India.

IA

“What you are being charged in India is in respect of what service is offered from India and
culminating in India — this is what the question is and this is what the department is looking at.
Going there is itself a process, starting from here, originating from here,” the Bench observed.
The petition argues that the levy of tax is discriminatory to HGOs.
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“The petitioner is mainly aggrieved by the discrimination caused by the levy and collection of
service tax under the Finance Act, 1994 on HGOs which provide services to pilgrims performing
Haj and Umrah in Saudi Arabia vis-a-vis those who perform Haj and Umrah through the Haj
Committee constituted under the Haj Committee Act, 2002,” the petition said.
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The petition said it wanted the court to quash the levy of the Central Goods and Services Tax
and Integrated GST from July 1, 2017 on the services rendered by private tour operators while
they undertake the pilgrimage of Haj and Umrah in Saudi Arabia as illegal and violative of the
fundamental rights of equality, dignity and religious freedom.
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CBI TOLD TO APOLOGISE TO AAKAR FOR STOPPING
TRAVEL
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

Aakar Patel
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Noting that “there cannot be any unfettered control or restriction on the right to travel” and that it
was part of the fundamental rights, a Delhi court on Thursday asked the Director of the CBI to
tender a written apology to Chair of Amnesty International India Board Aakar Patel after he was
stopped from boarding a U.S.-bound flight from Bengaluru Airport on Wednesday citing a LookOut Circular (LOC) issued against him.
The court also went on to direct the CBI to withdraw the LOC issued against Mr. Patel after he
challenged the same before the Magistrate.
Mr. Patel was stopped from boarding a flight to the U.S. on Wednesday citing an LOC issued
against him by the CBI in connection with a case that has been lodged by the agency against
Amnesty International for alleged FCRA violations. He claimed before the court that the action
was taken against him despite a Gujarat court order which allowed him to travel for the specific
trip.
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Mr. Patel, through his lawyer, claimed that he was not named as an accused in the said FIR and
that he was never called by the CBI.
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Mr. Patel, reacting to the court order, said, “The court did the right thing ... I was unnecessarily
being harassed ... I hope the apology comes. I have done nothing wrong, it’s the government
that has done wrong”.
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CLOSING THE GAPS IN CRIMINAL JUSTICE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Still a way off from ensuring uniformity of procedure | Photo Credit: Getty Images/iStockphoto
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Last year, the Supreme Court of India, while hearing a criminal appeal, took suo motu
cognisance of certain deficiencies and inadequacies which occur during the course of criminal
trials. As a result, it issued the necessary directions in In Re: To issue certain Guidelines
regarding Inadequacies and Deficiencies in Criminal Trials vs The State of Andhra Pradesh
(2021). These directions inter alia included presentation of site plan, inquest report and body
sketches (in a post-mortem report) in a uniform manner, photographs and videographs of a postmortem in certain cases, and separation of prosecution from the investigation. The High Courts
and the State governments were, accordingly, asked to notify the draft “Rules of Criminal
Practice, 2021” which all the States and the High Courts had agreed upon with minor variations,
and make consequential amendments in their police and other manuals. The Guwahati High
Court issued the essential notification and incorporated the necessary changes in January 2022.
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The Criminal Procedure Code (CrPC) mandates that the officer-in-charge of a police station
shall, on receiving information about the commission of a cognisance offence, proceed to the
spot (of the crime) in person to investigate the facts and circumstances of the case. The general
practice (on reaching the spot) is to prepare a site sketch that show details of the crime scene
and collect evidence which could connect the presence of the criminal. The Court has previously
held that a site plan drawn on scale is admissible if the witnesses corroborate these statements
of the draftsman that they showed him the places. The contents of the site map would not
become admissible as evidence merely by its exhibition by the investigating officer.

ac
k

The guidelines issued now say that the site sketch prepared by the investigating officer shall be
followed by a scaled site plan prepared by a police draftsman, if available, or another authorised
or nominated draftsman by the State government. Therefore, looking at the importance of a site
plan (which captures the details of a crime scene and its surroundings) particularly in a case of
suspicious death, the police need to develop its own cadre of draftsmen.
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The guidelines mandate that every medico-legal certificate and post-mortem report shall contain
a printed format of the human body (with both a frontal and rear view) on its reverse and injuries,
if any, shall be indicated on such a sketch.
The purpose of preparing an inquest report is to ‘ascertain whether a person has died under
suspicious circumstances or died an unnatural death and if so, what the (nature of) injuries are
and the apparent cause of death’. However, if the evidence and materials collected during an
inquest ‘make it a prima facie case of any offence’, a criminal case is registered and regular
investigation taken up even without any formal complaint from anyone. It is settled law that the
contents of the inquest report cannot be treated as evidence, but they can be looked into to test
the veracity of the witnesses of the inquest. However, if the investigating officer himself observes
and records evidence, it is treated as ‘direct or primary evidence in the case and the best in the
eyes of the law’.
Similarly, the post-mortem report is a ‘document which by itself is not a piece of substantive
evidence. It is the statement of the doctor in court, which has the credibility of substantive
evidence’. The post-mortem report can only be used as ‘an aid to refresh the memory of the
doctor while giving evidence’. The significance of the ‘evidence of the doctor lies vis-à-vis the

Page 19
injuries appearing on the body of the deceased person and the likely use of a weapon’.
The National Human Rights Commission, India (NHRC) has already laid down similar guidelines
for cases of deaths in police custody. The importance of body sketches (in a uniform format) in
an inquest report and a post-mortem report cannot be overemphasised. Their standardisation
will not only help the court to better appreciate these reports and scrutinise the evidence, but will
also help the investigating officers and doctors to refresh their memory with more clarity.
Also read | NHRC core group expresses concern over slow criminal justice reform process
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The Supreme Court has directed that ‘in case of death of a person in police action or death in
police custody, the magistrate or the IO [investigating officer] shall inform the hospital to arrange
for photography and videography for conducting post-mortem examination of the deceased’.
Similar guidelines, first issued by the NHRC back in 1995 — and then revised from time to time
— are being meticulously implemented by the enforcement agencies. The Supreme Court in
People’s Union for Civil Liberties vs State of Maharashtra (2014) issued similar guidelines for
deaths in exchange of fire with the police.
The implementation of the scheme of having trained photographers at police stations (in
accordance with Supreme Court’s ruling of 2018 in Shafhi Mohammad vs the State of Himachal
Pradesh) is also under way in a phased manner so that scenes of heinous offences are
videographed and photographed using digital cameras as a “desirable and acceptable practice”,
and their hash values taken to make the evidence tamper-proof.
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The draft Code now provides that the investigating officer shall seize such photographs and
videographs, preserve the original (separate memory card) and obtain certificate under Section
65B (regarding admissibility of electronic records) of the Indian Evidence Act, 1872.
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The purpose of these guidelines is to ensure that there is uniformity of procedure in dealing with
cases of death in police action or police custody without any tampering of evidence. Therefore, it
will be appropriate for the police forces across the States to speed up implementation of the
above scheme and have their own cadre of photographers so that expertise is maintained at the
police station level.
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The Supreme Court has further directed that ‘the state governments shall appoint advocates,
other than public prosecutors, to advise the investigating officer during investigation’. Currently,
in many States, a public prosecutor advises the investigating officer to check and make up for
any deficiency in investigation before submitting the charge sheet in the court.
Previously, there have been conflicting judgments by the Supreme Court on this issue. The
Court in R. Sarala vs T.S. Velu (2000) held that as per the scheme of the CrPC, the investigation
ends with the formation of an opinion by the police as to whether, on the material collected, a
case is made out to place the accused for trial. The formation of the said opinion by the police is
the final step of investigation, and this final step is to be taken by the police and by no other
authority. The public prosecutor is an officer of the court and his role essentially is inside the
court.
More recently, in State of Gujarat vs Kishanbhai (2014), the Court, while taking note of the many
lapses in investigation, directed that ‘on completion of the investigation in a criminal case, the
prosecuting agency should apply its independent mind, and require all shortcomings to be
rectified, if necessary, by requiring further investigation’.
Editorial | Reform with caution: On criminal laws reform
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Since, investigation and prosecution are two different facets in the administration of criminal
justice, the three judge Bench of the Supreme Court has now rightly asked the States to
separate the two wings. Chhattisgarh has sanctioned a cadre of law officers (who shall function
independently of the public prosecutors and will have no role in the court) to assist the
investigating officers in educating and improving investigation work. Other States should also
follow suit. Similarly, while the creation of a cadre of draftsmen and photographers may take
time, executive orders may be issued without further delay, followed by training of investigating
officers and medical doctors, in order to implement the Supreme Court’s directives.
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R.K. Vij is a former Special DGP of Chhattisgarh. The views expressed are personal
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FIGHTING OVER THE SPIRIT OF A POLICY
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM

People buy alcohol from a liquor shop during the pandemic. File | Photo Credit: MUSTAFAH KK
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Recently, the LDF government allowed the sale of legal alcohol in “specially designated areas”
in IT parks in response to the industry’s grievance that techies lack socialising venues with
alcohol where they can unwind after work in Kerala. It stated that such amenities were
imperative to attract foreign investment. The government also sanctioned the production of local
beer and the manufacturing of wine and ‘low proof’ liquor from local produce except grains. It
said a less restrictive liquor policy would provide a lifeline to the State’s tourism industry, which
has suffered the impact of the pandemic. It has also opened more liquor shops with a walk-in
facility to prevent crowding in front of retail outlets.
The Congress-led UDF has portrayed the new policy as an attempt to liberalise the production
and sale of hard liquor. It has alleged that powerful business interests have capitalised on the
LDF government’s outsize dependence on liquor taxes. It feels that the liquor lobby is aspiring to
make profits by getting breadwinners addicted to liquor. It has also alleged that the liquor lobby
had promised to channel a part of its profits to the CPI(M) to buy political cover.
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The per capita consumption of alcohol in Kerala is among the highest in the country. Alcohol has
always been a politically and socially sensitive subject. The church-backed temperance
movement has a long and tumultuous history in the State. In the 1980s, the Latin Catholic
Church had launched a social movement to ensure that fisher hamlets were illicit liquor-free.
Other conservative Muslim outfits, including the Jamaat-e-Islami, back total prohibition.
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The previous Congress government had pursued a hard-line liquor policy. In 2016, it tried to
introduce total prohibition in a phased manner by shutting liquor outlets and cancelling two-star
and three-star bar licenses in the run-up to the Assembly elections. The UDF lost. In 2017, the
LDF government upended the UDF's liquor policy and proceeded to liberalise it incrementally
over the years.
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However, the All India Trade Union Congress (AITUC), which is affiliated to the CPI, a ruling
coalition partner, has opposed the LDF’s latest policy. It feels that the government has opened
the door for the increased sale and consumption of potent spirits. The AITUC also fears that a
profusion of breweries, wineries and distilleries would deal the traditional toddy sector a death
blow.
The AITUC’s opposition to the policy could galvanise the opposition and religious groups into
social action against the government. Various Christian denominations and the Jamaat-eIslami's political arm, the Welfare Party of India, have opposed the current policy. The protests
against the policy could also dovetail with the anti-SilverLine protests that have gathered steam.
However, CPI(M) State Secretary Kodiyeri Balakrishnan has said that the CPI “as a party” has
not opposed the policy.
It is unlikely that the government will repeal the new policy. Chief Minister Pinarayi Vijayan has
repeatedly stated that a vibrant nightlife is vital to woo IT majors. Nissan, he said, had pointed to
the need for robust partying and socialising avenues that remain open well into the night for it to
establish its global digital hub in Thiruvananthapuram.
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Prohibition has failed globally. Slashing the supply of legal liquor without reducing social demand
is no panacea for addiction as people could turn to illicit sources. It robs the government of
revenue and people of the freedom of choice. The government and the opposition should
engage in a constructive legislative debate on the new policy. Unrest over the new policy is not
something that Kerala can afford now.
anand.g@thehindu.co.in
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HC CONDEMNS TRANSPERSONS’ PASSPORT RULE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Delhi High Court on Monday said passport rules requiring a transgender person to produce
a certificate of gender reassignment surgery for issuance of a passport with declared sex is
prima facie violative of the fundamental right to life and personal liberty.
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The High Court said the passport rule, in so far as it requires a transgender person to produce a
certificate of gender reassignment surgery, was in the teeth of the Supreme Court’s judgment
which led to the recognition of transgender people as the ‘third gender’.
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The High Court said that some person may not want to undergo surgery but identifies himself or
herself as a man or woman. It granted a week’s time to the Centre’s counsel to take instructions
on the issue while posting the case for further hearing on April 22.
The court was hearing a plea by a transgender person who was aggrieved by the non-issuance
of a passport by the authorities with a change in name and gender. The petitioner claimed that
she was issued Aadhaar, PAN card, and voter ID card under the changed name and gender, but
not a passport.
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COLLECTIVE PUNISHMENT: THE HINDU EDITORIAL ON
M.P. MOVE TO DEMOLISH PROPERTY OF ‘RIOTERS’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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The rule of law has a new interpretation in Madhya Pradesh: it is whatever is done by the rulers,
and requires neither law nor process. The demolition of about 45 pieces of property, both
houses and shops, allegedly belonging to “rioters” at Khargone, a day after a procession to mark
Ram Navami, does not appear to be based on any law. It is undoubtedly an instance of
collective punishment for the alleged acts of a few. There is little doubt that it was a state-backed
drive aimed at Muslims. The basis for the action is the allegation that the Hindu procession was
targeted by stones as it passed through a lane adjacent to a mosque. An official spin is sought
to be given to the demolition drive that these were “encroachments” and were removed under
existing rules. However, the zeal shown in bringing in bulldozers a day after violence marred the
Ram Navami procession indicates that punishing those suspected of involvement was the main
motivating factor. Chief Minister Shivraj Singh Chouhan has warned that rioters would not be
spared and that action would not be limited to arrests, but would extend to recovery of damages
from property owned by them. The legal basis is possibly a 2009 order of the Supreme Court,
permitting the pinning of the blame on organisers of an event if it ends in violence, and
recovering compensation from them against claims. However, even that was allowed only after
their involvement in the violence was proved, an element clearly absent here.
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Hindutva outfits have been, for some time now, targeting Muslim businesses with calls for
boycott and dissemination of rumours about their practices. In the backdrop of an upsurge in
calls for violence against Muslims, some with a genocidal tenor, there is reason to believe that
there is a larger agenda behind the various incidents of communal colour taking place. The
objective seems to be to provoke some sort of retaliation so that they can be portrayed as
culprits and severe punishment, both legal and extra-legal, meted out. The ‘othering’ of Muslims
is no more discreet, but is being actively promoted in public and shared through social media. In
some disturbing visuals, men appearing to be saffron-robed monks are seen handing out death
and rape threats. The sight of crowds dancing with raised swords and saffron flags outside
mosques, even as obscene slogans and provocative songs are being played, has become a
defining visual in the Hindutva project. The country should not be allowed to be driven towards
an atmosphere of communal tension with the tacit support of the government machinery in
several States.
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IS HINDI OR ENGLISH BENEFICIAL AS THE LINK
LANGUAGE?
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
and issues arising out of these
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Residents of only 12 of the 35 States and Union Territories (UTs) reported Hindi as their first
choice of language for communication (Census 2011). But there is a caveat. “Hindi” is an
umbrella term encompassing 56 languages (mother tongues) including Bhojpuri, Rajasthani,
Hindi and Chhattisgarhi. While 43% of Indians speak “Hindi”, only 26% speak Hindi specifically
as their mother tongue.
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This begs the question whether Hindi needs to be made the link language. This is in the context
of Union Home Minister Amit Shah saying that when citizens of States communicate with each
other, they should do so in the “language of India”, with Hindi as an alternative to English. This
sparked criticism from the Opposition. Karnataka Pradesh Congress Committee President D.K.
Shivakumar said Bengaluru became India’s IT capital because of English.
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The argument used for pushing Hindi as an alternative to English, because it is spoken by the
majority, cannot be tenable as it is a majoritarian one. Instead, we need to answer a utilitarian
question: which language would be beneficial for citizens as they seek better lives — Hindi or
English? In other words, would native Hindi speakers benefit by learning English or should Hindi
be imposed on the non-Hindi speaking population for their “benefit”?
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A comparison of the Human Development Index (HDI) of States and UTs shows that regions
with a higher share of English speakers also have higher HDI scores (Chart 1), while States with
a higher share of Hindi speakers have relatively low HDI scores (Chart 2). This means there is a
positive correlation between a higher standard of living and a higher share of English speakers.
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This is also borne out in migration-related numbers. More people from the Hindi-speaking States
have been migrating towards the non-Hindi speaking regions in search of better livelihoods. In
the 2017 Economic Survey, an analysis of railways passenger data who travelled in unreserved
compartments was used as a proxy to measure work-related migration. “This class of travel
serves less affluent people who are most likely to travel for work-related reasons,” the report
argued. Movements of nine million such passengers between 2011 and 2016 were considered
and travel less than 200 km was ignored.
Map 4 shows the heat map of net passenger flows for FY2015-16 at the State level. In States
such as Tamil Nadu, Maharashtra, Gujarat, West Bengal, Andhra Pradesh, Karnataka, Punjab
and Delhi, there was net in-migration. The number of people who migrated into these States was
higher than those who migrated to other States. Uttar Pradesh, Bihar, Jharkhand, Madhya
Pradesh, Rajasthan, Uttarakhand, Haryana, Himachal Pradesh and Chhattisgarh recorded
higher net out-migration.
Juxtaposing this with Map 3 shows that the States which recorded net out-migration broadly
correspond to the States which have a high share of Hindi speakers. In contrast, the States
which recorded net in-migration broadly correspond to regions with fewer Hindi speakers. The
exceptions were Kerala, Odisha and, to an extent, Maharashtra. Map 3 shows not just those
who speak Hindi as a mother tongue, but also those who mentioned it as either a second or third
language of preference (Hindi as an all-encompassing term).
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An analysis of the 2011 Census data (Table 5) also shows that net in-migration for Hindi States,
where Hindi is spoken by at least 50% of the population, is negative. This indicates that the
migrant outflow was higher than the inflow in these States. In non-Hindi States, the net inmigration was positive. This pattern was observed for all types of migrations including those
done for work and education.
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To summarise, relatively more people from Hindi-speaking States migrate to non-Hindi States,
and there is a strong correlation between a region’s HDI and a higher share of English speakers.
This suggests a stronger case for English to be the link language rather than Hindi, contrary to
what the Union government seems to imply.
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RESTORE INDIA’S HERITAGE OF A SHARED
PEOPLEHOOD
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
Rights, Directive Principles and Fundamental Duties

Debasing the nation’s greatness | Photo Credit: Getty Images
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The Gladstonian Liberal, John Morley (1838-1923), opposed imperialism and supported Irish
Home Rule. But he had a dim view of India’s aspirations for freedom. ‘There is, I know,’ wrote
Morley, ‘a school of thought who say that we might wisely walk out of India and that Indians can
manage their own affairs better than we can. Anyone who pictures for himself the anarchy, the
bloody chaos that would follow, might shrink from that sinister decision.’ Disapproving of
reformist enlargements to Indian franchise and representation, he rebuked the ‘reformers’ with
searing words : ‘When across the dark distances you hear the sullen roar and scream of
carnage and confusion, your hearts will reproach you with what you have done.’
Quoting these two observations of Morley’s in an essay on the man, Winston S. Churchill wrote
(in his Great Contemporaries), ominously : ‘Only time can show whether his fears were
groundless.’

Is there ‘anarchy’ in India?
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Today as we approach the 75th anniversary of India’s freedom, we may ask if time has
disproved those grim prognoses contained in Morley’s keywords.
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Absolutely not. Ours may be called by observers a turbulent democracy. True, some of our
leaders often forget the laws, forget that there is such a thing as the Constitution of India. And
many politicians speak with hatred in their minds and poison on their tongues with impunity. That
does not make India a lawless desert.
Is there ‘bloody chaos’?
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Of course not. Yes, there are moments of mayhem, hours of bedlam, days of havoc. Our
legislatures know pandemonium. Our government offices know disarray. But bloody chaos? No
way! Our chaotic moments can be bad, they are not bloody.
Is there ‘confusion’?
Yes, there is. It is something new. And it has been deliberately sown, assiduously nurtured. It is
about what our national identity is, what we as a people are in our core beings. India has been,
through the ages, about three ‘C’s — caste, creed and country. The first is a matter of kinship,
the second about worship, the third about citizenship. The first two are about high sentiment, the
third about a high ideal. Leaders of India’s renaissance did not want the first two to engulf the
third. They wanted the first to become irrelevant, the second to become a private matter, the
third to engage us. Today, caste and, more to the point, religion, are engulfing the country. The
Hindu-Muslim divide is at its sharpest ever since Independence.
Editorial | Without sufficient cause: On arrests at the behest of majoritarian outfits
And do we hear the ‘sullen roar and scream of carnage’?
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One has to be where, in W.B. Yeats’ words, ‘the blood-dimmed tide is loosed, and…the
ceremony of innocence is drowned’ to hear that roar and scream. If these two fearsome sounds
had been heard for the first and last time when India was partitioned, one might have let the
horrible trauma recede in our collective memories. But no, just as it had happened many times
before India became independent, and happened at the hour of freedom, it has happened
afterwards again and over again. When did it happen last ? One can say ‘yesterday’. One can
say ‘yesterday’ every day, knowing that the ‘yesterday’ can spew into ‘today’, any day.
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The Hindu-Muslim divides growing to a new and menacing proportion diminishes our country,
debases its greatness, destroys its heritage of a shared Peoplehood.
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Riots have invariably started over flimsy incidents, like fires generally are, but Hindu-Muslim riots
have got quickly co-opted by other entities, with the help of mercenaries to serve sinister
purposes. ‘Entities’ is a euphemism ; we know who those are. They belong to both
denominations.
Who started the disturbances on Ram Navami day? We are unlikely to ever know. Who gained,
we will and already do know — nameless, faceless, soulless manipulators. Who lost, who
suffered, is tragically known as well — Hindu and Muslim innocents. But more, beyond those
innocents, who bleeds? Our country, its cohesion, its coherence, its conscience.

IA

Social media spread the news of early incidents with the speed of light. District authorities in
Madhya Pradesh, according to reports, had houses of some of those implicated in the rioting
demolished. They acted surgically. Who came under the ‘blade’? Destroyers of public property
being made to pay for that destruction is sound, but is it sound to make the wives and children of
the accused also pay by being rendered roofless?
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In 1924, terrible Hindu-Muslim riots scarred the Muslim-majority district of Kohat, in the NorthWest Frontier Province. Gandhi went on a 21-day fast in Delhi by way of penance. Emerging
from it, greatly weakened, he said in a feeble voice to those gathered around him: ‘We ought to
be able to live together. The Hindus must be able to offer their worship in perfect freedom in
their temples, and so should Mussalmans be able to say their azan and prayer with equal
freedom in their mosques. If we cannot ensure this elemental freedom of worship, then neither
Hinduism nor Islam have any meaning.’
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‘There is no point citing Gandhi today; he is ancient history’, I can hear the dejected reader say
and my first instinct would be to say ‘I know.’ But there are many, many of them wielding great
influence, who would demur. The stand on secularism taken by the Chief Minister of Tamil
Nadu, M.K. Stalin, in recent policy pronouncements, citing Gandhi and Bhagat Singh, has been
exemplary. The statements of the Communist Party of India (Marxist) in its just concluded
conclaves in Kannur, have been salutary. These complement the traditionally strong positions
on secularism taken by the Indian National Congress and many other political parties across the
country. Very significant has been the statement of the former Chief Minister of Karnataka, B.S.
Yediyurappa on the Ram Navami violence: ‘It is our desire that both Hindus and Muslims should
live like children of the same mother.’
It is time now for the courts of the land to take a stand, with the National Human Rights
Commission and the National Commission for Minorities as their thought-partners to uphold the
Preamble and Article 25 of our Constitution. In S.R. Bommai vs Union of India (1994), the
Supreme Court of India held that secularism is one of the basic features of the Constitution. To
weaken the freedom of conscience is to weaken a fundamental freedom. The spewing of hatred
by inflammatory words and any abetting of those by elements in power belittle the Constitution
and betray the people of India. It cannot be permitted. Communalism inverts our citizenship,
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perverts our humanity, subverts our Constitution.
Very recently, as many as 100 Muslim residents of Dalvana, a village in Gujarat’s Vadgam
taluka were invited to offer Maghrib Namaz and break their fast during the Ramzan month on the
premises of its Vir Maharaj Mandir, a 1,200-year-old temple. ‘When the heart is hard and
parched up, come upon me with a shower of mercy....’ wrote Tagore.
In the prevailing aridity, Gujarat has shown that grace has not been lost.
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We do not have to disprove Morley and Churchill. We have to prove ourselves to the conscience
of our Republic.
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VICTIM HAS A LEGALLY VESTED RIGHT TO BE
HEARD, SAYS SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Victims of crimes are no longer mute spectators who can be made to sit outside courtrooms
while the State took over and won or lost their cases in court, the Supreme Court held on
Monday in a judgment endorsing the right of the kin of farmers murdered in Lakhimpur Kheri to
independently appeal Ashish Mishra’s bail when the State of Uttar Pradesh did not.
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A three-Judge Bench led by Chief Justice N.V. Ramana said criminal trials are not just between
the accused and the State any more. The State does not take on the persona of the victim. The
‘victim’ or the de facto sufferer of the crime is an independent persona with an equal if not a
greater right to participate in the quest for justice. The victim has to be heard by the courts at
every stage — right from investigation to the end of the judicial trial, and especially during bail
hearings of the accused.
The right of a victim to be heard is another facet of human rights. The right of a victim to
participate is “totally independent, incomparable and not accessory or auxiliary to those of the
State”. The voice of the State is not that of the victim necessarily, Justice Surya Kant, who wrote
the judgment for the Bench also comprising Justice Hima Kohli, said.
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“The victim has a legally vested right to be heard at every step post the occurrence of an
offence. Such a ‘victim’ has unbridled participatory rights from the stage of investigation till the
culmination of the proceedings,” Justice Kant observed.
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The court referred to the Code of Criminal Procedure (Amendment) Act, 2008, which recognised
various rights of victims at different stages of trial. The accused had challenged the right of the
farmers’ families to independently challenge his bail in the Supreme Court.
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PRESIDENT GIVES ASSENT TO CRIMINAL
PROCEDURE BILL
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges
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President Ram Nath Kovind has given his assent to the Criminal Procedure (Identification) Bill,
which empowers the police to obtain physical and biological samples of convicts and those
accused of crimes.
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The Act, which replaces the Identification of Prisoners Act, 1920, was passed by the Lok Sabha
on April 4 and the Rajya Sabha on April 6.
“The following Act of Parliament received the assent of the President on the 18th April, 2022 and
is hereby published for general information:- The Criminal Procedure (Identification) Act, 2022
No.11 of 2022,” a gazette notification issued by the government said.
Apart from providing legal sanction to police to obtain physical and biological samples of
convicts and detainees for investigation in criminal matters, the legislation also empowers a
magistrate to order measurements or photographs of a person to be taken to aid the
investigation of an offence.
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In case of acquittal or discharge of the person, all material must be destroyed.
The Act explained the types of data that may be collected, people from whom such data may be
collected and the authority that can authorise such collection.
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It also provides for the data to be stored in a central database.
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AN UNWARRANTED DELAY
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Silence has its own power. This seems to be the case with regard to the controversy over the
Bill, seeking to exempt government seats in undergraduate medical and dental courses from the
National Eligibility-cum-Entrance Test (NEET). Though over two months have passed since the
Tamil Nadu Assembly returned the Bill to Governor R.N. Ravi to be forwarded to President Ram
Nath Kovind for consideration, the Governor has not yet sent it to the President. Mr. Ravi has
not even publicly given any explanation why he is taking time in forwarding the Bill. It is this
“silence” that made Chief Minister M.K. Stalin and his Cabinet stay away from tea — “At Home”
— hosted by the Governor on the Tamil New Year Day (April 14) as also the unveiling of the
statue of the nationalist poet, Subramania Bharati.
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Though Tamil Nadu too has a track record of differences between Chief Ministers and
Governors, it is not frequently that the two dignitaries avoid each other. In January 1994, the
then Chief Minister Jayalalithaa and her Cabinet boycotted the customary tea hosted by the then
Governor M. Channa Reddy on Republic Day. Unlike this time when two Ministers Thangam
Thennarasu and Ma. Subramanian met Mr. Ravi to seek clarity on the NEET legislation issue,
there was no such interaction between Ministers of the State and the Governor then. The then
Chief Secretary T.V. Venkataraman did take part in the tea, along with senior government and
police officers. Earlier, in the day, Jayalalithaa and only two of her colleagues V.R.
Nedunchezhian (Finance) and E. Madhusudhanan (Handlooms and Textiles) were present
when the Governor hoisted the national flag on the Marina. Differences between Raj Bhavan
and the government arose on a host of issues including the selection of a candidate for the post
of Vice-Chancellor of Madras University. In January 1994, a Bill was adopted by the Assembly,
making the Chief Minister Chancellor of universities instead of the Governor.
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This time, Mr. Stalin followed up his absence with a well-drafted letter to the Governor in which
he justified his decision not to attend the event. He pointed out that since no positive assurance
was given during the discussion between his two Ministers and Mr. Ravi, it was deemed
“inappropriate” to attend the tea hosted at the Raj Bhavan, “where the collective will of our
society as well as our Legislative Assembly have not been given its due regard”. Mr. Stalin, in
his suo motu statement before the House on Monday, also mentioned that while his personal
ties with the Governor were smooth, the decision to boycott the tea was made from his
understanding that it was his duty to defend the dignity of the century-old Assembly.
The Bill was adopted by the Assembly on September 13 while it was returned by Mr. Ravi on
February 1 for reconsideration of the House. A week later (February 8), the Assembly sent back
the Bill to him without amendments. What is pertinent here is that the piece of legislation has to
be sent to the President anyway, given the situation that the Bill, envisaging the exemption from
NEET is in conflict with the central law that makes it mandatory and, therefore, can only be
saved by the President’s assent. The popular view is that the Governor, under the given
circumstances or Article 200 of the Constitution, has no option other than sending the Bill to the
President for his eventual decision.
The people of the State are eagerly awaiting the day when Mr. Ravi will break his silence and
send the Bill to the President, especially in the light of Mr. Stalin’s observation in the Assembly,
referring to media reports that the Governor had made up his mind to send the Bill to Mr. Kovind.
(ramakrishnan.t@thehindu.co.in)
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JUDGES MUST GIVE REASONS FOR BAIL DECISIONS,
SAYS SC
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Judges are duty-bound to give reasons for granting or denying bail, especially in cases involving
serious offences and hardened criminals, the Supreme Court has held.
Cryptic bail orders without giving any reasons have no place in the judicial system, it said on
Tuesday.
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“There is a recent trend of passing such orders granting or refusing to grant bail, where the
courts make a general observation that ‘the facts and the circumstances’ have been considered.
No specific reasons are indicated which precipitated the passing of the order by the court,” a
Bench led by Chief Justice of India N.V. Ramana observed in a judgment.
The case concerned the grant of bail by the Rajasthan High Court to a man accused of raping
his minor niece for years. The man is an “infamous criminal” with 20 pending criminal cases to
his name, involving offences like murder, attempt to murder, kidnapping, dacoity, etc.
Fundamental tenets
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Bail revoked

IA

Setting aside the bail order, Chief Justice Ramana, who wrote the verdict, observed that “judges
are duty-bound to explain the basis on which they have arrived at a conclusion... Reasoning is
the life blood of the judicial system. That every order must be reasoned is one of the
fundamental tenets of our system. An unreasoned order suffers the vice of arbitrariness”.

“There is need to indicate reasons for prima facie concluding why bail was being granted
particularly where the accused is charged of having committed a serious offence. Any order
devoid of such reasons would suffer from non-application of mind…” the judgment noted.
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The judgment said the High Court erred in granting bail to the accused in a mechanical manner
without any reasoning. The top court ordered the accused to surrender in a week.
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“The Criminal Procedure (Identification) Act does not mandate the compulsory recording of all
measurements for all types of offences” | Photo Credit: Getty Images/iStockphoto
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The Criminal Procedure (Identification) Bill, 2022 (now Act), that received the President’s assent
on April 18 and ‘shall come into force on the day of such notification’, has raised eyebrows. The
Act authorises the police and prison authorities to take ‘measurements’ of convicts and others
for the purpose of identification and investigation in criminal matters and to preserve records.
The allegation is that the Act is unconstitutional and may be subject to misuse. The Act seeks to
repeal the Identification of Prisoners Act (IPA) of 1920, whose scope was limited to recording
measurements which include finger impressions and footprint impressions of certain convicts
and non-convict persons.
While the scope of the ‘measurements’ in the IPA was limited, the Act now includes physical
measurements such as finger impressions, palm prints, footprint impressions, photographs, iris
and retina scans; biological samples and their analysis; and behavioural attributes including
signatures, handwriting; or any other examination referred to in Sections 53 or 53A of the Code
of Criminal Procedure (CrPC), 1973.
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The CrPC provides for ‘examination’ (of the accused by a medical practitioner) which includes
examination of blood, semen, swabs (in the case of sexual offences), sputum and sweat, hair
samples and fingernail clippings using modern and scientific techniques including DNA profiling
and other necessary tests which could provide evidence as to the commission of an offence.
Similarly, Section 311A of the CrPC empowers a magistrate to direct any person (including an
accused person) to give a specimen signature or handwriting for the purpose of any
investigation or proceedings.
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It is evident that the apparently enlarged scope of ‘measurements’ in the Act is nothing but a
merger of the scope of ‘measurements’ in the IPA and provisions of the CrPC highlighted above,
with the addition of modern techniques of identification such as an iris and retina scan. Thus, the
Act does not empower the enforcement agencies additionally but only explicitly provides for
various measurements and includes the use of the latest scientific techniques.
The old code, the Code of Criminal Procedure, 1898, did not have the provision of medical
examination of the accused. The Law Commission, in its 41st Report (1969), considered the
necessity of physical examination of the arrested person for an effective investigation, without
offending Article 20(3) of the Constitution. The recommendation was included in the CrPC (of
1973), as Section 53. Later, an amendment was made in the CrPC (with effect from June 23,
2006) and an Explanation of ‘examination’ was added to Section 53 to provide legal backing to
materials/biological samples on which the medical examination could be conducted. Similarly,
Section 311A was added to facilitate providing a specimen signature or handwriting during
investigation.
As early as 1961, the Supreme Court of India in State of Bombay vs Kathi Kalu held that the
person in custody giving his specimen handwriting or signature or impression of his thumb,
finger, palm or foot, to the investigating officer, cannot be included in the expression “to be a
witness” under Articles 20(3) of the Constitution. Similarly, in a catena of cases, it has been held
that taking a blood sample for the purpose of a DNA test, taking a hair sample or voice sample
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will not amount to compelling an accused to become a witness against himself, as such samples
by themselves are innocuous and do not convey information within personal knowledge of the
accused. Thus, the constitutionality of collecting biological samples or other measurements for
facilitating investigation, has been settled since long.
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The only exceptions are scientific techniques, namely narcoanalysis, polygraphy and brain
fingerprinting which the Supreme Court in Selvi vs State of Karnataka (2010) held to be
testimonial compulsions (if conducted without consent), and thus prohibited under Article 20(3)
of the Constitution. These tests do not fall under the scope of expression “such other tests” in
Explanation of Section 53 of the CrPC. The Court also laid down certain guidelines for these
tests.
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Since the Act does not lay down any specific scientific tests for the analysis of biological
samples or otherwise, taking any sample or measurements for the sake of identification or
comparison would not automatically violate any constitutional provision. The validity of any new
scientific technique, to be applied in future, would need to be tested on the touchstone of
permissible restrictions on fundamental rights.
The IPA includes three categories of persons, namely, ‘convicts of any offence punishable with
rigorous imprisonment for a term of one year or upwards or of any offence which would render
him liable to enhanced punishment on a subsequent conviction; persons ordered to give security
for their good behaviour; and persons arrested in connection with an offence punishable with
rigorous imprisonment for a term of one year or upwards’.
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The Act has done away with any such limitation for convicts and arrested persons. However, it is
important to note that most offences punishable with imprisonment up to one year are noncognisable. Otherwise too, for example, in a simple cognisable offence (though punishable with
simple imprisonment up to only one month or fine) of a chakka-jam (which generally take place
during political and other protests), though arrest may become necessary to clear the road and
prevent a continuing offence, no biological samples would be required normally to facilitate
investigation. Only physical measurements would be sufficient to record identity. Further, not
only has the amended Section 41(1) of the CrPC put limitations on arrest in cognisable offences
punishable with imprisonment up to seven years, but the Act also makes a non-obligatory
provision for giving biological samples in such cases. Thus, by expanding the scope of
measurements, no harm is likely to be done to an individuals’ privacy. Measurements per se do
not reveal any inculpatory information.
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The provision for persons ordered to give security for good behaviour or maintaining peace, the
provision regarding refusal or resistance to allow taking of measurements, and the provision
relating to the power of the magistrate to direct a person to give measurements for the purpose
of any investigation, remain the same as provided for in the IPA.
Though the Act does not explicitly bar taking measurements of juveniles, the provisions of the
(Special Act) Juvenile Justice Act, 2015 regarding destruction of records of conviction under the
Act, shall apply. Since no disqualification can be attached to a conviction of an offence by a
juvenile, no measurement (if taken) can be used for any future reference. The legislature has
purposefully avoided the word “arrest” in the entire Juvenile Justice Act. A first information report
is to be written only in heinous cases (offences punishable with imprisonment for seven years or
more). In all other cases, delinquent juveniles are produced before the Juvenile Justice Board
along with a general daily diary report and social background report. The power to apprehend is
to be exercised only regarding heinous offence, unless it is in the best interest of the child.
Editorial | Identity and privacy: On Prisoners’ identification Bill
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However, it would have been prudent to add a provision in the Act for juveniles for clarity and
allay any doubts. Similarly, since the records of juveniles are required to be erased, the period of
storage of measurements of adults could have been conveniently reduced by 10 years, as the
probability of committing a crime by any person after the age of 80 years is negligible. The
Crime in India – 2020statistics published by the National Crime Records Bureau (NCRB) shows
that the number of arrested persons over 60 years of age is less than 1.5%.
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The Act does not mandate the compulsory recording of all measurements for all types of
offences. The measurements shall be taken ‘if so required’ and as may be prescribed by
governments. The purpose is to help the enforcement agencies in the prevention and the
detection of crime. The NCRB will store, process, and preserve whatever data is collected by the
States and Union Territories. The Crime and Criminal Tracking Network & Systems (CCTNS)
data have only helped enforcement agencies across States in matching missing persons with
found persons and unidentified bodies, matching lost/stolen mobile phones and vehicles with the
recovered ones, tracking habitual criminals and inter-State gangs, etc.
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The biological sample of an accused person is required during investigation for comparison with
seized body fluids and blood from the scene of crime to establish linkage. Signature and
handwriting specimens are taken for comparison with those on disputed or forged documents.
Similarly, since fingerprints are unique in nature, latent chance finger impressions lifted from the
scene of crime are admitted as clinching evidence in a court of law to establish the presence of
the accused. Access to biometrics collected by the Unique Identification Authority of India
(UIDAI) has been refused to enforcement agencies on the pretext of ‘technology issues’ and
strict provisions of the concerning law. The matter is pending with the Delhi High Court and the
Supreme Court.
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The objective of the Act is to facilitate identification and investigation in criminal matters.
Enforcement agencies must be allowed to use scientific methods to prevent and detect crime. A
number of analytical tools can be applied nowadays to the database of measurements to do
predictive policing (which is very common in developed countries). The use of better technology
will only help in minimising the probability of errors. The right of an individual will have to be
considered in the background of the interests of society. The data proposed to be collected
through measurements of convicts and others does not appear to be disproportionate with the
stated objectives of the Act.
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R.K. Vij is a former Special DGP of Chhattisgarh. The views expressed are personal
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THE DELHI MCA ACT DENUDES THE SPIRIT OF
FEDERALISM
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal
Mechanisms, and the Centre-State Relations
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When the State Election Commission of Delhi had called a press conference at 5 p.m. on March
9, 2022, it was widely reported that the schedule for the elections to the three Municipal
Corporations of Delhi would be declared. However, the State Election Commissioner (SEC),
S.K. Srivastava, informed the media that it would be deferring the announcement following a
letter from the Centre just earlier proposing the unification of the three municipal corporations.
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In less than a month, both Houses of Parliament passed the Delhi Municipal Corporation
(Amendment) Act, 2022. In a move that appears to simply unify the trifurcated Delhi Municipal
Corporations, the Central government has conferred upon itself various crucial powers to
assume control over the Municipal Corporation of Delhi from the State government. The casualty
of these changes introduced by the Central government is federalism.
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The Central government’s line is that the amendment has been passed as in Article 239AA of
the Constitution, which is a provision that provides for special status to Delhi. The Union Home
Minister, Amit Shah, stated in Parliament that the law is based on the power of Parliament under
Article 239AA(3)(b) to make laws for the State of Delhi “on any matter”. The law provides that
the power to determine the number of wards, extent of each ward, reservation of seats, number
of seats of the Corporation, etc. will now be vested in the Central government. The number of
seats of councillors in the Municipal Corporations of Delhi is also to be decided now by the
Central government. By exercising that very power, the number of councillors to the Municipal
Corporations of Delhi has been reduced from 272 to 250.
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The Central government has also taken over powers from the State to decide on matters such
as ‘salary and allowances, leave of absence of the Commissioner, the sanctioning of
consolidation of loans by a corporation, and sanctioning suits for compensation against the
Commissioner for the loss or waste or misapplication of municipal fund or property’. The largescale usurpation of powers by the Central government has been done without any consultation
with the Delhi government, and all the major stakeholders kept in the dark during the process.
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The Central government has consciously chosen to overlook Part IXA of the Constitution that
specifically states that it will be the Legislature of the State that will be empowered to make laws
concerning representation to the municipalities. The argument of the Centre that Article 239AA
can be applied over and above Part IXA of the Constitution does not hold good as the latter is a
specific law that will override the general law relatable to Article 239AA. Further, Part IXA of the
Constitution concerning municipalities was inserted into the Constitution through the SeventyFourth Constitutional Amendment Act of 1992 and it succeeded the Sixty Ninth Amendment Act
of 1991 that brought in Article 239AA. Therefore, it can be meaningfully concluded that if the
intention of Parliament was to exclude Delhi from the purport of Part IXA, it would have
specifically spelt so.
The Delhi Municipal Corporation was split into three regions, i.e., east, south and north, in 2011
after much deliberation and discussion at various levels. The split-up was first proposed in the
1987 Balakrishnan Committee Report which was bolstered in the 2001 Virendra Prakash
Committee Report. A seven-member Delhi Legislative Assembly Panel was set up in 2001 to
study the recommendations and suggest modalities.
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Since the recommendations had to be processed by the Central government, another committee
was constituted under the chairmanship of Ashok Pradhan to study the issue. The proposal
finally took shape in 2011 and the law to trifurcate was enacted. Although the plan to split up the
Delhi Municipal Corporation was well thought-out and studied, the decision to reunify has been
done at the behest of the Central government without any study or consultation.
Also read | Bill to reunify municipalities an ‘interference’ by Parliament, against constitution:
Delhi Assembly Speaker
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Article 239AA has, from its very enactment, been subject to numerous litigations and its scope
finally determined by the Supreme Court of India in the famous State of NCT of Delhi vs Union
of India judgment pronounced in 2018.
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The Court held, “The Constitution has mandated a federal balance wherein independence of a
certain required degree is assured to the State Governments. As opposed to centralism, a
balanced federal structure mandates that the Union does not usurp all powers and the States
enjoy freedom without any unsolicited interference from the Central Government with respect to
matters which exclusively fall within their domain.” It was made clear in no uncertain terms that
the aid and the advice of the State government of Delhi would bind the decision of the
Lieutenant General in matters where the State government has the power to legislate. No doubt,
the amendment to the Delhi Municipal Corporation Act, 1957 will lead to further litigation on the
aspect of a sharing of powers between the State of NCT of Delhi and the Central government.
The interference of the Centre in matters such as municipal issues strikes a blow against
federalism and the celebrated Indian model of decentralisation.
Mukund P. Unny is an advocate practising in the Supreme Court
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PRIVATE PRACTICE BY GOVERNMENT DOCTORS NO
CRIMINAL OFFENCE: COURT
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues
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Private practice by a government doctor cannot be construed as a criminal offence, and at the
most, departmental action can be taken against him or her, the Supreme Court has held.
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In a big relief to government doctors, a Bench of Justices Markandey Katju and Gyan Sudha
Misra said: “The demand for/receipt of fee while doing private practice by itself cannot be held to
be illegal gratification as the same obviously is the amount charged towards professional
remuneration. It would be preposterous, in our view, to hold that if a doctor charges fee for
extending medical help and is doing that by way of his professional duty, the same would
amount to illegal gratification as that would be against even plain common sense.”
A government doctor doing private practice could not be booked under the Prevention of
Corruption Act or the Indian Penal Code.
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Writing the judgment, Justice Gyan Sudha Mishra said: “If a particular professional discharges
the duty of a doctor, that by itself is not an offence but becomes an offence by virtue of the fact
that it contravenes a bar imposed by a circular or instruction of the government. In that event,
the act would clearly fall within the ambit of misconduct to be dealt with under service rules, but
would not constitute [a] criminal offence under the Prevention of Corruption Act.”
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The Bench said the doctor's duty to treat patients was in the discharge of his/her professional
duty and it could not be held a ‘trade' constituting an offence under Section 168 of the IPC. If the
medical professional acted contrary only to government instructions dehors any criminal activity
or criminal negligence, his/her conduct would not constitute either an offence under the IPC or a
case of corruption under the Prevention of Corruption Act.
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However, “if it was alleged that the government doctor, while doing private practice, indulged in
malpractice in any manner as for instance, took money by way of illegal gratification for
admitting patients to the government hospital, or any other offence of a criminal nature like
prescribing unnecessary surgery for the purpose of extracting money by way of professional fee
and a host of other circumstances, the same would obviously be a clear case to be registered
under the IPC as also under the PC Act.”
In the instant appeals, Kanwarjit Singh Kakkar and Rajinder Singh Chawla challenged a Punjab
High Court order refusing to quash a first information report which alleged that they were
indulging in private practice while holding the post of government doctor.
Allowing the appeals, the Bench said that even as per the FIR, the doctors could be held to have
violated only government instructions which themselves had not termed private practice
‘corruption' under the Prevention of Corruption Act merely on account of charging of fee. In any
event, it was a professional fee which, however, could not have been charged since doing so
was contrary to government instructions.
The Bench quashed the impugned order and the FIRs against the two doctors.
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SC MOOTS DEEPER SCRUTINY BEFORE AWARD OF
DEATH PENALTY
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The Supreme Court on Friday asked Attorney General K.K. Venugopal for assistance to
institutionalise a mechanism by which information crucial to decide whether a person should be
condemned to death or not can be gathered and placed on record before trial judges.
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A Bench led by Justice U.U. Lalit said courts may be opting for the death penalty too soon. In
some cases, trial courts sentence a person to death merely hours after conviction. No effort is
ever made to dig deeper into a convict’s childhood experiences, multi-generational history of
physical and mental health issues, exposure to traumatic events and other familial, social and
cultural factors crucial in order to undertake an individualised sentencing enquiry, the court
stated.
On Friday, the Bench said this ‘one-size-fits-all’ approach while considering mitigating factors
during sentencing should end. A more enlightened approach has to be evolved.
The court said a “mitigation expert”, a qualified professional with unhindered access to the
convict’s past, ought to be at the centre of this change in outlook.
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Mitigating investigators would be experts in fields as varied as social work, sociology,
anthropology, criminology, psychology and other social sciences. They could interview the
convicts, their families, friends and other associated with the prisoners and their past to draw a
complete picture. The information could then be placed before a trial judge.
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The arrest of Gujarat independent legislator, Jignesh Mevani, by the Assam police is an
egregious instance of the misuse of law to target a vocal critic of the Union government. There
are several aspects about his arrest that ought to cause shock and revulsion to those who
believe in law and democracy. Mr. Mevani’s tweets, subsequently withheld by Twitter, described
Prime Minister Narendra Modi as a “Godse worshipper”, but also contained an appeal to him to
call for peace in some areas of Gujarat that witnessed communal violence. It is clear that apart
from being harsh criticism of the Prime Minister, there is nothing in it that can be seen as
affecting public tranquillity or causing divisions in society. Not only have the police invoked the
entire gamut of offences related to inflammatory speech, breach of peace and outraging of
religious feelings, but provisions related to conspiracy and hacking of computers have also been
added for good measure. While some of the criminal provisions in the FIR are questionable, it is
astounding that the police in distant Kokrajhar, Assam, chose to act on a complaint by a political
functionary against a legislator in Gujarat and travel all the way to take him into custody and jail
him in Assam. Except for the fact that the allegedly offending remark was made online and is
accessible on the Internet, there is nothing to confer jurisdiction on the Assam police.
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The use of Section 295A of the IPC, which only applies to acts that outrage the religious feelings
of a section, is particularly questionable because there is nothing in Mr. Mevani’s remarks that
can be seen even remotely insulting towards any religious belief or practice. Further, it is quite
notable that the police or ruling party functionaries in BJP-ruled Gujarat did not pursue the case
there. It is almost as if his opinion contained a higher potential for breach of peace or
disturbance to public tranquillity in Assam than in his home State. It is not clear on what basis
the police in Kokrajhar accepted the complainant’s claim that the tweet could destroy the social
fabric “in this part of the country”. There cannot be a better example of the misuse of the
principle that anyone can set the criminal law in motion. There is something perverse about the
manner in which the inter-State operation of criminal law allows any citizen to be held by the
police from another State with such ease, even when the alleged offences attract short prison
terms that do not warrant arrest. It is disconcerting that a judicial magistrate denied bail to Mr.
Mevani and granted police custody in a matter that only involves interpretation of some words.
Judicial officers ought to show greater independence by raising questions about territorial
jurisdiction instead of accepting the prosecution claims in such cases without demur.
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Retired Supreme Court judge Justice B.N. Srikrishna has said that there is “no doubt that rape
laws are being misused in the country.” He has also advocated that the name of the accused be
kept anonymous.
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“Statistics show that even after the amendment of rape laws, there have been less number of
convictions. It is time that rape cases be looked at in a very objective manner. We need to
question — is the woman really subjected to cruelty and atrocities? Otherwise, in the general
course of things, the accused is presumed to be innocent unless proven guilty should apply.
However, in rape cases, whatever the woman says is treated as the gospel truth. But that is not
the intention of the law. It is not the way to empower women,” the former Chief Justice of the
Kerala High Court said on Friday at the screening of the documentary film India’s Sons, directed
by Deepika Narayan Bhardwaj and Neeraj Kumar, which showed stories of some innocent men
being falsely accused of rape and later getting acquitted.

IA

“I have come across cases of rape when I was a judge, where either in a consensual
relationship or in co-habitation for a long time, there is a disagreement and the woman cries
rape. There are instances where a secret affair is going on, people get to know of it and in order
to come out of the ignominy of it, she cries rape,” Justice Srikrishna said.
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“What happens is that the man is accused of rape, gets arrested, newspapers carry it on the
front page, but when there is an acquittal, it is not carried in the same way. This is terrible,” he
added, saying the balance is tilted in favour of women in such cases.
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Heavy hand:Security personnel in front of demolished buildings in Jahangirpuri on
Saturday.SUSHIL KUMAR VERMA

m

The North Delhi Municipal Corporation’s bulldozers’ show of strength against roadside stalls,
and push carts in Delhi’s Jahangirpuri may face resistance from a Constitution Bench judgment
of the Supreme Court which had upheld the right to livelihood of pavement dwellers who ply their
trade on the footpaths out of sheer economic compulsions.
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Examining the issue that pavement dwellers cannot be treated as trespassers, a five-Judge
Bench led by then Chief Justice of India Y.V. Chandrachud had held that their eviction should
not lead to deprivation of their livelihoods.
Right to livelihood

The court had said that they should not be subject to harassment adding that their right to
livelihood was an integral part of the right to life under Article 21 of the Constitution.
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“No person can live without the means of living, that is, the means of livelihood. If the right to
livelihood is not treated as a part of the constitutional right to live, the easiest way of depriving a
person of his right to life would be to deprive him of his means of livelihood to the point of
abrogation. Such deprivation would not only denude the life of its effective content and
meaningfulness but it would make life impossible to live,” the Supreme Court had held in the
Olga Tellis case in 1985.
Though the right to reside and settle in any part of India under Article 19 (1)(e) cannot be read to
confer the licence to encroach and trespass upon public property, the eviction of pavement
dwellers and traders should be in accordance with the procedure established by law, the
Constitution Bench had held.
This “procedure” should be “fair, just and reasonable”.
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“Any action taken by a public authority which is invested with statutory powers has to be tested
by the application of two standards — The action must be within the scope of the authority
conferred by law and it must be reasonable,” the Constitution Bench had laid down.
“The State may not, by affirmative action, be compelled to provide adequate means of livelihood
or work to the citizens. But, any person who is deprived of his right to livelihood except
according to just and fair procedure established by law, can challenge the deprivation as
offending the right to life conferred by Article 21,” the 1985 verdict had held.
It is in this context that the Supreme Court has asked people affected by the Jahangirpuri
evictions to come forward with their grievances.
Alternate sites
In 2017, the Supreme Court, speaking through a Bench of Justices Kurian Joseph and Amitava
Roy (both since retired), had upheld that authorities were obliged to provide alternative sites for
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accommodation to evictees after consultation with them in a “meaningful manner”.
The authorities should ensure that people displaced were provided basic civic amenities at the
site of relocation. The amenities should be “consistent with the rights to life and dignity of each
of the citizens in the jhuggies”.
The top court had observed that authorities cannot say these people were not entitled to
relocation because they had been obstructing the “right of way” of the public.
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Right to shelter was a fundamental right under Article 21. It was a right recognised by
international conventions and an integral part of the principles of natural justice, the court had
held.
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Justice Kurian’s judgment in the Sudama Singh case concerned the residents of New Sanjay
Camp Slum Cluster whose jhuggies were demolished by the Public Works Department in 2009
to make way for an underpass.
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‘Guitar Uncle’ Sushil performs at riots- and demolitions-hit Jahangirpuri in New Delhi on April 23,
2022. | Photo Credit: SUSHIL KUMAR VERMA
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In the early hours of April 21, a fleet of bulldozers accompanied by hundreds of policemen
descended on Jahangirpuri in northwest Delhi to demolish buildings, petty shops, and the
entrance gate of a mosque. Soon after the demolitions started, the Supreme Court in an urgent
hearing ordered that “status quo” be maintained until further orders, but the demolition continued
for over an hour after the order was passed.
The demolition drive was initiated after the Delhi BJP chief Adesh Gupta wrote to North Delhi
Municipal Corporation (NDMC) to demolish the “illegal constructions” of the rioters in
Jahangirpuri. Communal violence had broken out in the area on April 16 when a Hanuman
Jayanti Shobha Yatra, which did not have police permission, clashed with Muslims as it went
alongside the mosque. This comes on the heels of other incidents, in Khargone in Madhya
Pradesh and Khambhat in Gujarat, where processions during Ram Navami led to communal
flare-ups which were followed by the state-directed demolition of homes of the alleged rioters.
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The actions of state and local authorities to bulldoze shops and homes in riot-hit Muslim
neighbourhoods citing “illegal encroachment” raises major legal concerns. At one level, such
actions show a blatant disregard for the due process of law and established judicial precedents
regarding evictions. At another level, it conveys the cynical use of brute state power for
collective punishment undermining the basic tenets of criminal law.
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The statement of the NDMC that the demolition was a part of a drive against “illegal
encroachments” seems to be a legal smokescreen for its more insidious action. The binary of
legal and illegal settlements has very little meaning in Delhi, and much of urban India, since a
majority of urban residents live on the margins of legality. According to the Delhi Economic
Survey 2008-09, only about 24% of the city lived in “planned colonies” and the rest lived in
informal or unplanned areas ranging from jhuggi jhopdi clusters to unauthorised colonies. The
Draft Master Plan of Delhi, 2041 also acknowledges the informality that characterises Delhi
when it states that such unplanned areas have “emerged as high density, mix-use hubs,
providing affordable options for housing, micro, small and medium enterprises”.
Within the web of such urban informality, people make claims over property through various
legal, political, and documentary means. Since the 1970s, there have been many waves of
regularisation of “unauthorised colonies” initiated by the state. In the run-up to the Delhi
Assembly elections in 2020, the Union Government launched the PM-UDAY (Unauthorised
Colonies in Delhi Awas Adhikar Yojana) scheme which confers property rights to residents of
unauthorised colonies.
Also read | Bulldozer politics takes temple detour in Delhi
Irrespective of the legal status of the settlement, no public authority can demolish buildings
without giving the affected parties a chance to be heard. Neither the Delhi Municipal Corporation
Act, 1957 nor the Delhi Development Act, 1957 allows any authority to demolish a permanent
building without serving advance notice. Section 343 of the Delhi Municipal Corporation Act,
1957, which allows the corporation to order the demolition of buildings, has a proviso which
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states that “no order of demolition shall be made” unless a notice is served to give the affected
person “a reasonable opportunity of showing cause why such order shall not be made”.
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Beyond the principles of natural justice, the judiciary has further strengthened the rights of
residents against eviction. In Ajay Maken vs Union of India (2019), a case concerning the
legality of the demolition of Shakur Basti, the Delhi High Court held that no authority shall carry
out eviction without conducting a survey, consulting the population that it seeks to evict and
providing adequate rehabilitation for those eligible. Invoking the idea of the “Right to the City”
and the “Right to Adequate Housing” from international law, the court held that slum-dwellers
possess the right to housing and should be protected from forced and unannounced eviction.
The Delhi High Court had earlier in Sudama Singh vs Government of Delhi (2010), mandated
that the state should comply with fair procedure before undertaking any eviction which got
further crystalised in the Delhi Slum & JJ Rehabilitation and Relocation Policy, 2015.
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Drawing from judgments in South Africa, the Delhi High Court in Ajay Maken case held that any
person who is to be evicted should have a right to “meaningful engagement” with relocation
plans. In Occupiers of 51 Olivia Road, Berea Township vs City of Johannesburg, the
Constitutional Court of South Africa had held that public authorities should engage meaningfully
and in good faith with the affected groups and the Court facilitated an agreement that ensured
affordable and safe accommodation for the occupiers. In the case of Ajay Maken too, the final
judgment was given only after a Draft Protocol for rehabilitation was drawn up after consultative
engagements with stakeholders, including the Shakur Basti residents. Given these precedents,
before a public authority undertakes any action in Jahangirpuri, it should not only serve notice
but also consult those that it seeks to evict.
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The demolition of homes and shops of alleged culprits of communal riots portends the
establishment of a perilous bulldozer state that dispenses vengeful majoritarian justice. Before
taking any punitive action, every accused has to be given a fair trial where both parties provide
evidence, and the prosecution has to prove beyond reasonable doubt that the accused
committed a crime. But under the new rule of the bulldozer state, even before any charges are
framed, the executive rather than the judiciary arbitrarily imposes a form of collective
punishment upon a whole neighbourhood. The state speaks with a forked tongue, claiming that
the action is against illegal encroachment while communicating to their intended audience that it
was a retributive action.
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The bulldozer itself has now become a symbol of brute state power and a revolting mascot to
intimidate minorities. The demolition activities seem to be purposefully done under full media
glare to convey the unbridled power of the bulldozer state. Worryingly, the new rule of the
bulldozer state seems to have some level of public endorsement as the old rule of law takes a
back seat. In the midst of such a majoritarian upsurge from the state and society, the rule of law
cannot be saved purely through judicial intervention and would need broader political struggles
that challenge India’s seemingly inexorable descent into tyranny.
(Mathew Idiculla is a legal consultant on urban issues and a visiting faculty at Azim Premji
University, Bengaluru)
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Saying religious freedom conditions in India had “significantly worsened“ in 2021, the United
States Commission on International Religious Freedom (USCIRF), a bipartisan independent
body, recommended, for the third year in a row, that India be designated a ‘Country of Particular
Concern’ (CPC), the category of governments performing most poorly on religious freedom
criteria.
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The State Department, which has its own Office of International Religious Freedom, is not bound
by the Commission’s recommendations and has not accepted the CPC recommendation for
India for the two years.
“During the year, the Indian government escalated its promotion and enforcement of policies —
including those promoting a Hindu-nationalist agenda — that negatively affect Muslims,
Christians, Sikhs, Dalits, and other religious minorities,” the report said.
Structural changes

IA

“The government continued to systemise its ideological vision of a Hindu state at both the
national and State levels through the use of both existing and new laws and structural changes
hostile to the country’s religious minorities,” it said.
The report section on India said that the government had “repressed critical voices”, especially
minority communities and individuals reporting on them.
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It mentions the arrest of rights activist Khuran Pervez in Kashmir, and the July 2021 death of
octogenarian Father Stan Swamy, arrested in October 2020 under the Unlawful Activities
Prevention Act (UAPA).
The report touches on challenges faced by Non-Governmental Organisations, especially with
regard to foreign funding and also highlights anti-conversion laws.
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“In October 2021, Karnataka’s government ordered a survey of churches and priests in the State
and authorised police to conduct a door-to-door inspection to find Hindus who have converted to
Christianity,” the report said.
Other countries
Other countries recommended were: Afghanistan, Nigeria, Syria and Vietnam. USCIRF
recommended that the State Department redesignate Myanmar, China, Eritrea, Iran, North
Korea, Pakistan, Russia, Saudi Arabia, Tajikistan and Turkmenistan as CPCs.
The government has, previously, pushed back against the USCIRF’s grading, questioning its
locus standi . In 2020, External Affairs Minister S Jaishankar called the Commission an
“Organisation of Particular Concern.”
Mr. Jaishankar, who was in Washington two weeks ago for the 2+2 U.S.-India Defence and
Foreign Ministry dialogue, said that the state of human rights in India had not been raised at the
dialogue.

Page 50
U.S. Secretary of State Antony Blinken had made the general point that the U.S. remains
concerned about human right violations in India.
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It also cited the Karnataka State Universities Act, 2000, according to which the V-Cs shall be
appointed by the Chancellor with the concurrence of the State government.
Chief Minister M.K. Stalin said in the House that though it had been the tradition that the
Governor would consult the government, there had been a change in the recent past.

S.
co

“During the past four years, there has been a trend in which the Governor, without consulting the
State government, is functioning as if he has the exclusive right over appointing V-Cs,” he said.
The fact that the State government could not appoint V-Cs for universities under its control
affected its administration, Mr. Stalin said.
“As the State government is not able to appoint the V-Cs for universities under its control, it has
led to confusion. It is against the ideals of democracy,” the Chief Minister said.
Punchchi panel quote
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Citing the recommendations of the Punchchi Commission on the appointment of V-Cs, Mr. Stalin
went on to quote the panel: “There would be a clash of functions and powers.”
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A total of 19 States, including Tamil Nadu, had accepted the recommendations of the Punchchi
Commission, he said.
Soon after the DMK government led by him came to power, when the Union Home Ministry
sought its opinion on the recommendations of the Punchchi Commission, Mr. Stalin said his
government had accepted them.
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“If at all the Governor disagrees with the State Cabinet decision to release him, the proper
course for him would be to refer it back to the Cabinet and not forward it to the President, who is
bound by the aid and advice of the Centre... That cannot simply be done. We prima facie find
the Governor’s action wrong and you are arguing against the Constitution,” Justice L.
Nageswara Rao addressed Additional Solicitor General K.M. Nataraj, appearing for the Centre.
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Justice B.R. Gavai, on the Bench said the Constitution would have to be “rewritten” if the
Centre’s argument was accepted that in “certain situations” the Governor could refer matters
under Article 161 (Governor’s power of mercy) to the President.
“Under what provision in the Constitution is the Governor referring the case to the President? Is
this not an issue in which the Governor acts on the aid and advice of the State Cabinet? What is
the source of power which allows him to refer the matter to the President? Under Article 161, the
Governor has to exercise his powers independently,” Justice Gavai observed.
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Senior advocate Rakesh Dwivedi, for the State of Tamil Nadu, said the law was settled on the
Governor’s power to decide mercy pleas under Article 161.
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“The law is settled, they [Centre] are only trying to unsettle it,” Mr. Dwivedi said. The Governor
had to abide by the aid and advice of the State Cabinet. The “personal satisfaction” of the
Governor was not at play while deciding mercy pleas. Governors were bound by the State
governments’ decision.The Council of Ministers of the Government of Tamil Nadu recommended
Perarivalan’s release on September 9, 2018.
“Article 161 is an executive power. Reserving a mercy plea for the President’s assent is not
contemplated at all,” the senior advocate argued for the State.
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Perarivalan has argued that he had been “under the hangman’s noose” for years. He had
suffered the pain and trauma of the death row syndrome. “The pain was equally felt by the
ageing and fragile parents due to the uncertainty between life and death, and hope and despair,”
he had submitted.
The court scheduled the next hearing on Wednesday.
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Loudspeakers being removed from a mosque in Gorakhpur on Wednesday.PTIPTI
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The Uttar Pradesh government on Wednesday said that it had removed 6,031 unauthorised
loudspeakers from religious places and lowered the volume of 29,674 loudspeakers to within
permissible limits.
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The drive was launched after Chief Minister Yogi Adityanath recently instructed officials to
ensure that the sound of loudspeakers does not disturb others outside the premises of religious
sites. Also, no permission would be granted for installing loudspeakers at new sites. Till April 27
afternoon, the State government had removed 6,031 loudspeakers across 12 administrative
zones in compliance with directions by the Allahabad High Court, said officials.
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The highest number of loudspeakers were removed in Varanasi zone (1,366), followed by
Meerut (1,215), Bareilly (1,070) and Lucknow (912). Additional Director General of Police (Law
and Order) Prashant Kumar said that the police had established communication over the matter
with over 37,300 religious heads.
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The value of proactive judicial intervention cannot be understated. After the Supreme Court
called for “corrective measures” against the peddling of communal hate from supposedly
religious platforms, the authorities in Uttarakhand have prevented the holding of a ‘dharam
sansad’ in Roorkee by imposing prohibitory orders against such gatherings. At a time when
communally motivated gatherings are becoming conspicuous in their frequency and vociferous
in their fulminations against minorities, one would have expected the police to be more sensitive
to the situation and prevent hate speeches. Counsel for Himachal Pradesh has said preventive
steps were taken when one such gathering took place a few days ago, and that the participants
were warned against any incitement, but those who have approached the Court against the
trend of hate speeches at such meets, accuse the local authorities of inaction. It was one such
religious conclave in Haridwar in December that witnessed extraordinarily inflammatory
speeches being made against Muslims, some of them having a shockingly genocidal tenor. After
dithering, the Uttarakhand police had then arrested Yati Narsinghanand, a controversial priest
and Hindutva leader, who was among those who had allegedly called for armed violence against
minorities. Even after obtaining bail, under a condition that he would not make any provocative
speeches, he had participated in a similar event in Delhi. Instances of controversial religious
figures making unacceptable comments at different places and occasions have emerged as a
disturbing pattern, one that the Court may have to arrest by stern action.
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One way of looking at this phenomenon is to dismiss it as not being representative of the silent
majority and as the activity of a few fringe elements. However, it cannot be gainsaid that the
provocateurs are seeking to foster a collective fear among the majority that their interests are
not being protected by an allegedly minority-friendly Constitution, and feeding off the same fear
to spread their message of hate. The possible damage to the social fabric is incalculable, as the
language of hatred may seep into the public consciousness as an acceptable thought process.
The result may be an atmosphere in which communal harmony and public tranquillity will be at
perennial risk. It is in this backdrop that modern democracies make a clear distinction between
freedom of expression and speech that tends to incite hatred against a public group or section of
society. The Supreme Court has recognised the potential for a wider societal impact beyond the
distress caused to individual members of the targeted group. In cases relating to lynching and
‘khap panchayats’, the Court laid down guidelines on preventive, remedial and punitive
measures. While these are to be followed without exceptions, there is also a need for
considering new criminal and penal provisions to combat hate speech.
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The Supreme Court on Thursday said that Other Backward Class (OBC) candidates are
required to be adjusted against the general category when they prove more meritorious than the
last of the general category candidates appointed.
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The court said that in such circumstances, the appointments of OBC candidates could not have
been considered against the seats available in the reserved category.
The top court said that consequently, after considering their appointments in the general
category, the seats meant for the reserved category were required to be filled in from and
amongst the other remaining reserved category candidates on merit.
A Bench of Justices M.R. Shah and B.V. Nagarathna relied on various verdicts of the top court
including Indra Sawhney vs Union of India of 1992 , popularly called Mandal Commission
verdict, while dealing with a case of two OBC category candidates for Bharat Sanchar Nigam
Ltd. jobs.
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Relying on the verdicts, the top court accepted the arguments of senior advocate Rajeev
Dhavan, appearing for a quota candidate, that the reserved category candidates having
obtained more marks than the last candidate in general category candidates will have to be
adjusted against the general category quota and they were required to be considered in the
general category pool, thereby the remaining candidates belonging to the reserved category
were required to be appointed against the quota meant for reserved category.
The court said by insertion of two OBC candidates into the general category, two general
category candidates already appointed shall have to be expelled and/or shall have to be
removed, and it may unsettle the entire selection process.
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On April 22, a Bench of the Supreme Court of India, led by Justice U.U. Lalit, decided to critically
examine the routine and abrupt way in which trial judges often impose the death penalty on
convicts. The challenge before the Court in the instant case of Irfan vs State of Madhya Pradesh
was to identify the mitigating circumstances and to ensure a convict-centric approach so that the
imposition of capital punishment becomes rarer, fairer, and principled.
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The Court seemed to think that an individualistic approach that examines the social, economic,
emotional, and genetic components that constituted the offender rather than the offence, would
go a long way in evolving a just and judicious sentencing policy. According to the Court, “a ‘one
size fit for all’ approach while considering mitigating factors during sentencing should end”. The
Bench indicated the need for mitigation experts to assist trial courts in reaching a correct
conclusion on whether one should be sent to the gallows or not.
Also read | Judges mustn’t be swayed in favour of death penalty: Supreme Court
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This is a significant development that can radically alter India’s death penalty jurisprudence, by a
comprehensive examination of the multi-disciplinary wisdom relating to the crime, the criminal,
and the punishment.
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An analysis of the possible reasons to avert the death penalty is reflected in a series of recent
verdicts such as Lochan Shrivas vs State of Chhattisgarh (2021) and Bhagchandra vs State of
Madhya Pradesh (2021). These reasons might include socio-economic backwardness, mental
health, heredity, parenting, socialisation, education, etc.
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According to Section 354(3) in the Code of Criminal Procedure, while imposing the capital
punishment, the judge should specify “the special reasons” for doing so. It was in Bachan Singh
vs State of Punjab (1980) that the Constitution Bench suggested a humane and reformist
framework in the matter. It said that the gallows could be resorted to only in the rarest of rare
cases, that too when “the alternate option is unquestionably foreclosed”. Thus, Bachan Singh
requires the trial courts not only to examine the gravity of the offence but also the condition and
the ‘reformability’ of the accused. The Court, in Bachan Singh, refused to declare the death
penalty as unconstitutional. It, nevertheless, tried to reduce the rigour of capital punishment by
trying to do away with the indiscriminate use of the penal provisions. It abundantly implied that
no person is indubitably ‘irreformable’. It had the effect of practically undoing the death penalty
provision, if taken in its letter and spirit. The need to have ‘unquestionable foreclosure’ of
‘alternate option’ (in the matter of punishment , such as life imprisonment) sets the benchmark
for the sentencing court very high and even unattainable. This person-centric approach, for its
materialisation, needs a different judicial acumen that recognises the convict in her multitudes.
But the Bachan Singh principle was followed more in its breach than in compliance even by the
Supreme Court. In Ravji vs State of Rajasthan (1995), the Supreme Court said that it is the
nature of the crime and not the criminal which is germane for deciding the punishment. This is
diametrically opposite to what was laid down in Bachan Singh. In Machhi Singh vs State of
Punjab (1983), the Court indicated that inadequacy of other punishments could justify the death
penalty. This too negated the humanistic liberalism in Bachan Singh. Several other cases also
were decided by ignoring the Bachan Singh doctrine, as noted by the Supreme Court itself in
Santhosh Kumar Satishbhushan Bariyar vs State of Maharashtra (2009) and Rajesh Kumar vs
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State (2011). The Hindu’s Frontline magazine (“A case against the death penalty”, issue dated
September 7, 2012) had a list of 13 convicts who were directed to be hanged in different
reported cases decided by the Supreme Court itself, illegally and erroneously, by discarding the
Bachan Singh philosophy.
This egregious judicial error will have to be kept in mind while the Court revisits the issues
related to mitigating factors and individual-centered sentencing policy in the Irfan case. In the
process, it may need to consider concrete guidelines for such policy.
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But the Indian experience shows that whenever the Court tries to dilute the harshness of penal
provisions by a balancing approach, instead of striking down the provision, the instrumentalities
of the state (including the police, the prosecution and the court) continue to overuse or misuse
the provisions. The judgment of the top court in Kedar Nath Singh vs State of Bihar (1962) is a
case in point. The Supreme Court endorsed the validity of the sedition law (Section 124A of the
Indian Penal Code) with a rider that it could be invoked only when there is an incitement to
violence. But the state seldom acts based on interpretation of the law. Many were booked for the
charge of sedition since then for mere words, innocent tweets or harmless jokes. The top court
is now seriously considering the need to revisit Kedar Nath Singh itself.
Also read | Supreme Court asks for Centre’s response on plea for timely disposal of mercy
petitions
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It is true that Bachan Singh did not, in concrete terms, elaborate on the mitigating factors and
the methods to gather them to avert the death penalty. Nor did it explain the issues such as
burden of proof and standard of proof in detail. As argued by Anup Surendranath, Neetika
Vishwanath, and Preeti Pratishruti Dash in a recent paper, there could be “gaps within Bachan
Singh itself”. The point, however, is that going by the Indian experience, it may not be enough to
provide clarity with respect to the mitigative elements in the matter of sentencing or the method
of invoking them. Taking empirical lessons from the fate of Bachan Singh, the Supreme Court
may have to now ask the more fundamental question posed and negatived in Bachan Singh —
the question of the constitutional validity of death penalty. The judiciary needs to learn a lot from
history.
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In India, as elsewhere, the poor, rather than the rich, are sent to the gallows. The numbers of the
uneducated and the illiterate sentenced to death outweigh those who are educated and literate.
In Williams vs Taylor (2000), the U.S. Supreme Court said that failure of the defence lawyer in
highlighting the mitigating factors that could lead to avoidance of capital punishment makes the
legal assistance ineffective. Therefore, it infringes constitutionally guaranteed rights. In the
Indian scenario, the legal assistance received by the poor facing serious charges is far from
satisfactory. Lack of proper defence results in conviction. And in the matter of sentencing too,
the mitigating factors are either not placed before the trial court or not persuaded adequately to
convince the trial judge to avoid the death penalty. There is a marked contradiction between the
Indian legal plutocracy and the marginalised.
The Court, in the instant case, will have to evolve a legal device for procurement of a
comprehensive report dealing with the socio-economic and hereditary backgrounds of the
accused from experts in the fields of social work, psychiatry, psychology, anthropology, etc. Yet,
there could be inherent inequality and arbitrariness in applying the principles because of multiple
factors such as failure of the judges, incapacity or backwardness of the parties, inadequacy of
defence, deficits in the reports of experts, disparity in practical application of the doctrine, etc. As
such, there is a possibility for the new juridical device also meeting the unfortunate fate which
the Bachan Singh verdict faced. Therefore, the true way ahead is not merely to fill up the blanks
in Bachan Singh by laying down concrete propositions for assessment of mitigating factors,
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determination of standard of proof, burden of proof etc. The Court may have to revisit Bachan
Singh itself in so far as it refused to declare the death penalty as violative of the right to life
envisaged under Article 21 of the Constitution. Across the world, 108 nations have abolished
death penalty in law and 144 countries have done so in law or practice, according to the
Amnesty Report of 2021.
Also read | Is it time to abolish the death penalty?
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In the Indian context, where judgmental error is quite frequent and the quality of adjudication is
not ensured, what is required is a judicial abolition of death penalty. For this, the present matter
will have to be referred to a larger Bench, with a view to rectify the foundational omission in
Bachan Singh — of not explicitly declaring capital punishment as unconstitutional.

