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In need of a practical plan: on judicial appointments

Recruitment to the lower judiciary has been under public scrutiny due to its failure to fill almost a
quarter (23%) of vacancies that persist. The recruitment process of district judges is now the
subject matter of a public interest litigation filed in the Supreme Court. The matter has now come
to a standstill given opposition by States to a centralised selection mechanism for judges.

This is not the first time that the Supreme Court has tried to streamline the examination process
for the lower judiciary. In Malik Mazhar v. U.P. Public Service Commission (2008), it highlighted
the importance of a prescribed time-schedule for judicial service examinations and laid down
stage-wise time lines for lower judicial appointments — for civil judges (junior division) and district
judges (direct recruitment) in 321 days and 183 days, respectively. An examination cycle is
calculated from the date of notification to the last date for joining.

However, such a benchmark has three problems. First, the rationale behind arriving at this timeline
is unclear. Second, it is an inaccurate benchmark to measure performance as it does not consider
different sanctioned strengths and State resources in conducting such exams. Third, strict
adherence to such timelines affects aspirants.

 

No coherent rationale

A clear timeline does ensure greater accountability. However, the Supreme Court offers no
substantial justification for determining these timelines. From the order, it appears that these were
based on suggestions from States and the amicus curiae in the case. With no clear, scientific
principle or methodology offered, it ends up being a ‘one-size-fit-all’ timeline, which forces a
comparison of States that are not similarly placed. This leads to the second issue.

A report by the Vidhi Centre for Legal Policy on ‘Ranking Lower Court Appointments’ collated
publicly available data on recruitment cycles undertaken by States (2007-2017). The study
covered direct recruitment of district judges and civil judges (junior division), and measured the
performance of States in terms of the number of days taken (‘timeliness’) to complete a cycle, and
the percentage of vacancies potentially filled.

But this timeline applies uniformly to States, regardless of sanctioned strengths. The timeliness
measure in the report, when compared with data on sanctioned strengths in the lower judiciary,
illustrates why this benchmark is inappropriate in measuring State performance.

To elaborate, States with lesser sanctioned strengths also see lower numbers of applicants and
have a natural advantage in adhering to the timeline. Take the case of Himachal Pradesh and
Maharashtra for example. For civil judges, Himachal Pradesh and Maharashtra have a sanctioned
strength of 62 and 1,118, respectively. Both must finish their recruitment cycles within 321 days.
The study found that while Himachal could complete its cycle within an average of 178 days, it
took 443 days for Maharashtra. When benchmarked against the prescribed timeline, Himachal
performs better than Maharashtra, but the comparison is unfair, given the wide variance in
sanctioned strengths, and, therefore, the number of applicants.

The study also showed that of the top five jurisdictions on the timeliness metric for civil judges,
Nagaland, Arunachal Pradesh, Himachal Pradesh (States) and Puducherry (Union Territory) have
a sanctioned strength below 70. These States are quickest in completing recruitment cycles.
Evidently, the sanctioned strength influences the timeliness of the recruitment process.
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Logistical difficulties

Clearly, this court-stipulated timeline does not account for the structural and functional capacities
of States. While one assumes there is greater capacity in larger States, there is no reason to
persist with this assumption without empirical verification. More importantly, there is no
methodological justification in prescribing a uniform timeline without accounting for different
capacities in States.

Finally, the prescribed timeline does not register potential problems for candidates. If the timeline
is strictly implemented, aspiring candidates will find it impossible to appear for examinations in
multiple States, potentially harming the career opportunities of candidates who are otherwise
eligible for judicial service in multiple States.

While the idea of a definite timeline is undisputedly a good one, it should be flexible to suit the
administrative and resource capacities of different States. The Malik Mazhar guidelines could have
easily ensured this by prescribing a standard which could be subject to State modifications rather
than making them fixed. Currently, States can deviate from this timeline only by making an
application to the Supreme Court. This curbs their flexibility. Further, and more importantly, the
court needs to adopt a more data-driven, methodological basis for such a timeline.
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This refers to the tendency to form friendships and other forms of interpersonal relationships with
people we come across often in our daily lives.
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